BOARD FOR JUDICIAL

ADMINISTRATION
AND

COURT MANAGEMENT
COUNCIL

WASHINGTON

COURTS

MEETING PACKET

FRIDAY, DECEMBER 12, 2008
9:00 A.M.

AOC SEATAC OFFICE
SEATAC OFFICE CENTER
18000 INTERNATIONAL BOULEVARD, SUITE 1106
SEATAC, WASHINGTON




Board for Judicial Administration Membership

VOTING MEMBERS:

Chief Justice Gerry Alexander, Chair
Supreme Court

Judge Vickie Churchill, Member-Chair
Superior Court Judges' Association
Island County Superior Court

Judge Marlin J. Appelwick
Court of Appeals, Division |

Judge Rebecca M. Baker
Superior Court Judges' Association
Ferry/Stevens/Pend Oreille Superior Courts

Judge Ronald Culpepper
Superior Court Judges' Association
Pierce County Superior Court

Judge Sara Derr

District and Municipal Court Judges'
Association

Spokane County District Court

Judge Susan Dubuisson

District and Municipal Court Judges'
Association

Thurston County District Court

Judge Deborah Fleck
Superior Court Judges' Association
King County Superior Court

Judge Michael Lambo

District and Municipal Court Judges’
Association

Kirkland Municipal Court

Judge Marilyn Paja, President
District and Municipal Court Judges'
Association

Kitsap County District Court

Justice Barbara Madsen
Supreme Court

Judge Richard McDermott, President
Superior Court Judges' Association
King County Superior Court

Judge Robert McSeveney

District and Municipal Court Judges'
Association

Kent Municipal Court

Judge Christine J. Quinn-Brintnall
Court of Appeals, Divisicn 1l

Judge John Schulitheis
Court of Appeals, Division [l

NON-VOTING MEMBERS:

Judge C.C. Bridgewater, Presiding Chief
Judge
Court of Appeals, Division Il

Judge Tari Eitzen, President-Elect
Superior Court Judges' Association
Spokane County Superior Court

Mr. Jeff Hall
State Court Administrator

Mr. Mark Johnson, President
Washington State Bar Association

Ms. Paula Littlewood, Executive Director
Washington State Bar Association

Mr. Salvador Mungia, President-Elect
Washington State Bar Association

Judge Glenn Phillips, President-Elect
District and Municipal Court Judges'
Association

Kent Municipal Court



Board for Judicial Administration
& Court Management Council

December 12, 2008

9:00 a.m.

AOC SeaTac Office
Suite 1106, SeaTac Office
Center

Agenda

1. Call to Order Chief Justice Gerry Alexander
Judge Vickie Churchill
Mr. Jeff Hall
Mr. Richard Johnson
Self Introduction of Members All
King County Electronic Case Records Judge Barbara Linde
Project Ms. Cathy Grindle
4. Court Manager of the Year Award Mr. Jeff Hall
Mr. Richard Johnson
Reports and Information
Office of Public Guardianship Update Ms. Shirley Bondon Tab 1
Judicial Branch Budget Update Mr. Jeff Hall Tab 2
Legal Financial Obligation Research Dr. Katherine Beckett Tab 3
Question and Answer Session Dr. Alexes Harris
Juror Research Project — Final Report Dr, Carl McCurley Tab 4
Legislative Update Ms. Mellani McAleenan
10. Access to Justice Board Mr. M. Wayne Blair
11. Washington State Bar Association Mr. Mark Johnson
: Ms. Paula Littlewood
12. Legislative and Association Reports
Appellate Clerks Mr. Richard Johnson
County Clerks Ms. Roni Booth
Superior Court Administrators Ms. Marti Maxwell
Juvenile Court Adminisirators Mr. Michael Merringer
District and Municipal Court Mr. Joe McGuire
Administrators
13. Reports from the Courts
Supreme Court Justice Barbara Madsen
Court of Appeals Judge C. C. Bridgewater
Superior Courts Judge Richard McDermott
Courts of Limited Jurisdiction Judge Marilyn Paja
14. Administrative Office of the Courts Mr. Jeff Hali
Report
15. Other Business Chief Justice Gerry Alexander
Judge Vickie Churchill
Mr. Jeff Hall
7 Mr. Richard Johnson
16. Adjournment




TAB 1



WASHINGTON

COURTS

ADMINISTRATIVE OFFICE OF THE COURTS

OFFICE OF PUBLIC GUARDIANSHIP
December 12, 2008

TO: Board for Judicial Administration and Court Management Council
FROM: Shirley Bondon, Manager, Office of Public Guardianship (OPG)
RE: OPG Status Report

Background

Senate Bill (SB) 5320 (Chapter 364, Laws of 2007), signed with a partial veto by
the Governor on May 8, 2007 and effective July 22, 2007, established the OPG
within the Administrative Office of the Courts (AOC). The overall goal and
objective of the OPG as prescribed by SB 5320 is to provide guality public
guardianship services to incapacitated persons who need them and for whom
adequate services may otherwise be unavailable.

The Plan and Planni'ng Process

Following legislative creation of the OPG, the Chief Justice of the Supreme Court
appointed the State Court Administrator as administrator of the OPG. With broad
stakeholder input, the Administrator developed a position description for the manager of
the OPG and initiated an open recruitment process. The selection of a manager involved
various stakeholders in developing and scoring a written exercise and a twe phase
interview process. The manager officially began work September 4, 2007,

A project charter!, prepared September 2007, formally initiated the OPG project.
The plan specified issues to be addressed within 60-90 days, 12 months, and 24
months. This report provides the status of those issues.

' Project Charter is available upon request.

WASHINGTON STATE ADMINISTRATIVE OFFICE OF THE COURTS
OFFICE OF PUBLIC GUARDIANSHIP
12086 Quince Street SE » P. O. Box 41170 » Olympia, WA 98504-1170
360.705.5302 » 360.956.5700 » www.courts.wa.(oy



Issues Addressed within 60-90 days

Geographical Location of Pilots

In January 2008 the OPG prepared and advertised a Request for Proposal (RFP)?
inviting professional guardians to submit proposals that were to be used to identify
pilot locations. Two proposals were received and only one met the minimum
qualifications. The limited number of proposals received is believed to be largely a
result of certified professional guardians' (CPGs) inability to adhere to the 1:20
caseload restriction imposed by SB 5320.

After the unsuccessful RFP process, the OPG selected five pilot locations,
Clallam, Grays Harbor, Okanogan, Pierce, and Spokane counties based on the
following factors: (1) percent of the population age 18 and over living in poverty,
(2) percent of the population age 685 and over, (3) disability prevalence of the
population, (4) percent of adults within the population receiving Department of
Social and Health Services (DSHS) long-term care services, and (5) availability of
certified professional guardians willing and able to provide services.

Public guardianship contracts were executed June 2008. Cases are in process in
Grays Harbor, Okanogan, Pierce and Spokane counties. In December 2008, three
certified professional guardians orally presented plans fo provide public
guardianship services in King County to the OPG. The OPG anticipates executing
a contract to provide public guardianship services in King County in January 2009,

Preferred Structure for Public Guardianship Services

Although it is too early to provide a definitive recommendation on the preferred structure of
contract providers of public guardianship services, initial observations indicate that an
agency structure is preferred over individuals.

Generally, an agency provides the advantage of greater internal support, both
administrative and guardian, resulting in increased operational efficiency. One person
doing all things generally results in a focused effort in areas of individual strength and
minimal effort in areas of individual weakness. :

Stakeholder Involvement in the OPG

The manager of the OPG visited with stakeholders® individually and in group settings to
obtain recommendations and suggestions related to the development of the OPG,
contracts with public guardians, and the future direction of the OPG. An ad hoc
stakeholder advisory committee was formed and met for the first time on November 10,
2008. The committee reviewed the work of the OPG to date and reviewed and commented
on the draft strategic plan that will help guide the direction of the OPG over the next ten
years.

% RFP is available upon request
3 A list of stakeholders visited is available upon reguest.
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Structure of the Study Performed by the Washington State Institute of Public Policy
(WSIPP)

The OPG consulted with Roxanne Lieb, WSIPP Director and Mason Burley, WSIPP Senior
Research Associate to develop a statement of work for the study contract. The contract
was executed and work is progressing. Mason Burley developed the study evaluation
plan®, and was instrumental in identifying information used to select the pilot public
guardianship sites.

Policy and Procedures Manual’

The OPG developed a policy and procedures manua! which addresses the collection and
reporting of guardianship service data elements and includes standardized forms, the
process for addressing complaints against public guardians, and performance monitoring
of public guardians.

Eligibility Criteria for Public Guardianship Services

SB 5320 authorized the provision of public guardianship services to incapacitated persons
(1) age 18 or older, (2) whose income level does not exceed 200 percent of the federal
poverty level as determined annually by the United States Department of Health and
Human Services (US DHHS), or (3) are receiving long-term care services through the
Washington State DSHS. [n addition, because OPG is considered the guardian of last
resort, OPG asks that there be no one else willing and able to provide guardianship
services. The OPG also established the following priorities: (1) indigent/homeless, (2) at
significant risk of harm from abuse, exploitation, abandonment, neglect or self-neglect, and
(3) imminent danger of loss or significant reduction in public services that are necessary to
live successfully in the most mtegrated and least restrictive environment that is appropriate
for a specific individual.

Issues Addressed within 12 Months

Obtaining State-Level Guardianship Data

As currently collected, county-level data cannot be aggregated in a manner that makes if
usable for effective guardianship case management or provide guidance for policymakers
and practitioners to strengthen the guardianship system and prevent elder abuse.
Therefore, the OPG has prepared a grant proposal® for the Borchard Foundation with the

overall goal of strengthening court collection of data on adult guardianships. improved
data collection will facilitate (1) effective case processing and monitoring (2) gauge the
extent of abuse by guardians and the extent to which guardians protect incapacitated
persons from abuse and (3) shape guardianship policy, practice, fraining, and education.

4 Study Evaluation Plan is available upon request.
Pollcy and Procedures Manual available upon request.
® Grant proposal available upon request.
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Guardianship Case Management

Don Horowitz, a member of the Access to Justice Technology Committee, facilitated
collaboration between the OPG and the University of Washington (UW) Information
Management School. Student interns working with Mike Crandall, Chair of the Master of
Science in Information Management Program at the UW Information Management School
will gather requirements for the development of a Guardianship Case Management
System. Students are required to provide a plan by mid-February and must complete the
project by June 2009. Information on the UW internship program can be found at
http:/mww.ischool.washington.edu/msim/capstone/default.aspx.

The OPG in collaboration with AOC Court Education Services and a presentation team
comprised of a superior court judicial officer, a superior court administrator, and a county
clerk is developing a session for the spring conferences of the Superior Court Judges’
Association, the Association of Washington Superior Court Administrators and the
Washington State Association of County Clerks. The session will provide opportunities to
dialogue about proposed best practices for managing guardianship cases to protect the
welfare and autonomy of incapacitated persons; educate and help guardians to meet their
legal obligations; identify potential abuses and provide as much information as possible fo
judicial officers, via the case file and other mechanisms.

Issues to Address within 24 Months
Concerns Unveiled During Project Implementation

Lack of CPGs Available io Provide Public Guardianship Services

In some rural counties there are either no certified guardians or those guardians in the
county have reached peak capacity. In response to this concern the Washington State Bar
Association Elder Law Section Executive Committee voted to support an amendment to
the public guardianship law (RCW 2.72.030) to authorize the OPG to provide or pay for
training and related expenses not only for individuals serving as professional guardians but
also for individuals not yet certified who in the judgment of the administrator might provide
services under RCW 2.72.030. This is an attempt to get people certified as professional
guardians in underserved counties.

Free Legal Service for Petitioners

Petitioning is problematic when low income, at-risk, alleged incapacitated persons are
involved and there is no abuse, neglect, or exploitation. ¥hile there may be many
potential petitioners, family members, friends, neighbors, or facilities, research informs us
that few individuals actually petition when low income people are involved.

If an individual or entity decides to file a petition, he or she has two options: (1) proceed
pro se, or (2) seek the services of a private or pro bono attorney. Research indicates that
often individuals and organizations will be unwilling to serve as a petitioner either due to a
perceived conflict of interest (e.g., nursing homes), an unwillingness to intercede, an
inability to proceed pro se due to lack of confidence or understanding of the legal system,
or a lack of resources to pay for the hiring of an attorney. Regardless of the reason, a
backlog of cases frequently develops, the needs of at-risk individuals are not met, and
preventable emergencies arise.
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This issue must be addressed before the public guardian program expands statewide. In
the interim, Northwest Justice Project offices and pro bono lawyer programs in the pilot
counties have agreed to provide legal services to petitioners as resources permit.

Title 11 Guardians Ad Litem

As the eyes and ears of the court, the guardian ad litem (GAL}) is charged with idenfifying:
the triggering issue, less restrictive alternatives, risk of harm, whether there is a need for
clinical evaluation, whether the individual requires counsel, the family’s situation, who
might provide important testimony, and suggestions for limitations to guardianship and/or
elements of a guardian plan, as well as evaluating capacity. Time restrictions imposed on
GALs due to limited resources, in cases involving low and no income individuals, hinder
the ability to perform a thorough investigation. The lack of thoroughness has the potential
result of appointing a public guardian when a lay or professional guardian could serve.
These mistakes result in unnecessary use of court and other public resources.

Comprehensive Assessments

Judicial Determination of Capacity of Older Adults in Guardianship Proceedings’, the work
product of an American Bar Association (ABA)/American Psychological Association (APA)
workgroup, describes the six pillars of capacity assessment and how they inform each
judicial action step in adult guardianship proceedings. These six pillars also drive the
development of a comprehensive care plan. Currently, most medical reports obtained by
guardians ad litem do not address the six pillars. Guardians who provide services without a
thorough assessment operate at a disadvantage, as they must begin o provide services
without knowledge of what treatments, services, or habilitation should be provided based
on the needs of the incapacitated person. If the public guardian program is to expand
statewide, the need to obtain thorough assessments should be addressed.

Social Services

Limited availability of social service providers in rural areas creates potential problems for
guardians, such as conflicts and increased costs, as they attempt to provide needed
services.

Looking Beyond 24 Months

The OPG has developed a strategic plan. The Strategic Plan is the framework for
decisions and actions toward continued development of the OPG. It directs the work of the
manager, the use of funding, and provides a means tc monitor, progress.

Mission Statement

To act as a conduit for the provision of qualified surrogate decision-makers for low income
individuals.

” Electronic version of book avaifable upon request.
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Vision

Within 10 years, qualified surrogate decision-makers will be available statewide to meet
the need of low income individuals with limited capacity, who require assistance making
decisions related to individual's health, safety, and financial affairs.

Strategic Goals

Goal 1: Commitment to client needs

Goal 2: Improved organizational performance
Goal 3: Informed participants

Goal 4: Accountability

Goal &: Adequate funding

CPG Status Report Page 86 December 12, 2008
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The Supreme Qourt
State of Washington

GERRY L. ALEXANDER
CHIEF JUSTICE
TEMPLE OF JUSTICE
PosT OFFICE BOX 40929
OLYMPIA, WASHINGTON
90504-0929

December 8, 2008

The Honorable Margarita Prentice
Chair, Senate Ways and Means
Washington State Senate

P.O. Box 40600

Olympia, Washington 98504-0600

Dear Senator Prentice:

(360) 357-2029
FAX (360} 357-2085
E-MAIL J G.ALEXANDER@COURTS.WA.GOV

Due to the continued economic uncertainties at the state and national levels the
Washington Supreme Court, Office of Civil Legal Aid, and the Office of Public Defense
have reconsidered the 2009-2011 biennial budget request previously submitted. The
enclosed document contains the revised 2009-2011 biennial budget request for the
Supreme Court and its departments. Also included under separate cover are revisions
to the 2009-2011 budget request for the independent judicial branch agencies, the

Office of Civil Legal Aid and the Office of Public Defense.

Alihough the original near general fund policy level budget requests have been
reduced by more than $10 million, the enhancements previously identified remain a high
priority for the judicial branch and will continue to be a focus in our budgetary
discussions. Please note that the general fund request for an additional superior court
judge in King County remains in our submittal as this position was previously created by

the legislature and is now filled.

If you should have any questions regarding our process or the budget
submittal, please do not hesitate to contact me at (360) 357-2029 or you may contact
Ramsey Radwan, Director of Management Services, Administrative Office of the

Courts, at (360) 357-2406 or ramsey.radwan@courts.wa.gov.

Sincerely,

A Qralavd—

Gerry  Alexander

Chief Justice

Enclosure



The Honorable Margarita Prentice
December 8, 2008
Page 2

cc.  Washington Supreme Court Justices
Mr. Jeff Hall, State Court Administrator
Ms. Joanne Moore, Director, Office of Public Defense
Mr. James Bamberger, Director, Office of Civil Legal Aid
Ms. Kay Newman, State Law Librarian
Mr. Ramsey Radwan, Director of Management Services, AOC
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THE ASSESSMENT AND CONSEQUENCES OF
LEGAL FINANCITAL OBLIGATIONS IN WASHINGTON STATE:

SUMMARY OF FINDINGS

Study commissioned by the Washington State Minority and Justice Commission
August 2008

by

Katherine Beckett, Ph.D., University of Washington
Alexes Harris, Ph.D., University of Washington
Heather Evans, Research Assistant, University of Washington

RESEARCH AIMS
For the purposes of this study, LFOs include the fees, fines and restitution orders that are
- assessed by judges at the time of criminal conviction. The study:
¢ Describes the nature of the fees and fines typically assessed by Washington State
Superior Courts.
¢ Identifies the case, defendant, and county-level factors that predict variation in
LFO assessment.
o Analyzes how LFOs affect the lives of those who possess them, and, in particular,
how legal debt affects the re-entry process.
e Considers whether the assessment of LFOs is consistent with legislative intent

and other important policy goals, including the promotion of reintegration and the
reduction of recidivisim.

DATA SOURCES

e Data pertaining to 3,366 Washington State Superior Court cases sentenced in the first
two months of 2004 (3,366 cases).

e Interviews with fifty Washingion State residents who were assessed LFOs in at least
one of four selected Washingfon State counties (King, Pierce, Yakima, Clark).

o Interviews with DOC personnel, county clerks, defense attorneys, and others with
particular expertise regarding LFOs.

Additional, new data source (not presented in report to Minority & Justice Commission)
provided by AOC:

e Data pertaining to all monetary sanctions imposed on 500 individuals by juvenile,
state and local courts over their lifetimes as of May 2008, These data also include
information about the amount of legal debt still owed to the courts and the
Department of Corrections by these 500 individuals as of May 2008.



MAIN FINDINGS

1. THE DOLLAR VALUE OF LFO ASSESSMENTS IS SIGNIFICANT.

e The median (typical) dollar value of the fees and fines assessed per felony
conviction was $1,110. If restitution is also included, the median rises to $1,347
per felony conviction.

o The mean (average) fee and fine amount assessed was $1,406. If restitution is
included, the average LFQO assessment rises to $2,540.

¢ The minimum fee and fine amount assessed for conviction of a single felony
charge was $500; the maximum was $21,110. If restitution is included, the
maximum amount assessed rises to $256,257.

2. THERE IS SIGNIFICANT VARIATION IN LFO ASSESSMENT EVEN AFTER CONTROLLING
FOR RELEVANT LEGAL FACTORS.
e Convictions involving drug offenses are associated with higher LFOs than
convictions involving violent crimes.
o Convictions that result from a trial are associated with significantly higher fees
and fines than convictions obtained through a guilty plea.
e Convictions involving Hispanic defendants were assessed significantly higher
fees and fines than those involving white defendants.
¢ A number of county level factors (including population size, drug arrest rate,

violent crime rate, and budgetary priorities) are associated with significant
variation in LFO assessment.

3. LEGAL DEBT IS OFTEN SUBSTANTIAL RELATIVE TO EXPECTED EARNINGS AND

LONG-TERM IN NATURE.

e The legal debt of most of those sentenced in Superior Court in 2004 had grown
rather than shrunk by 2007 as a result of limited payments and the accrual of
interest.

o The 500 individuals included in our secondary analysis had been assessed an
average of $11,471 by the juvenile, district and superior courts over their lifetime
by 2008. On average, these individuals had an outstanding legal debt of $10,840
in May 2008.

4. LFOS JEOPARDIZE THE REINTEGRATION PROCESS, :

s The ability of persons with criminal histories to find and maintain employment,
secure adequate incomes, obtain stable housing, and contribute emotionally and
financially to their families is essential to their successful re-entry.

e Most of those who receive LFQOs live in limited incomes and have many financial
needs and obligations, including responsibility for children, Many are therefore
unable to make regular LFO payments.

o Legal debt adversely affects LFO recipients’ credit ratings, which in turn reduces
their ability to find stable employment and housing.



e Non-payment of LFOs may lead to criminal justice sanctions, including arrest
warrants, arrest and jail stays. These sanctions, in turn, limit recipient’s capacity
to access federal benefits and maintain employment and other obligations.

e Legal debt creates counter-productive incentives; for example, to stay on welfare
rather than work, or to hide from authorities in order to avoid criminal justice
sanction.

o Inability to pay also prevents LFO recipients from restoring their civil rights,

S. ASSESSMENT OF FEES AND FINES APPEARS TO BE INCOMPATIBLE WITH MANY

IMPORTANT PUBLIC POLICY GOALS.

¢ In addition to impeding reintegration, LFOs may increase recidivism rates by
reducing income, employment, and housing stability.

o The long term nature of legal debt prevents many from applying to have their
criminal record sealed, which in turn perpetuates their economic disadvantage.

e The adverse consequences of LFOs for those who possess them are not
outweighed by recoupment of significant restitution funds.

o It is unclear whether the revenues generated by L.LFO payments are greater than
the direct and indirect costs associated with their collection.

o Although LFOs are intended, in part, to offset the fiscal costs of criminal
behavior, sanctioning non-payment appears to lead to a significant expenditure of
criminal justice resources, at least in some counties.

PoLICY RECOMENDATIONS

1) Place a moratorium on the assessment of all LFOs other than restitution
orders and the currently mandatory $500 Victim Penalty Assessment fee
until the concerns identified are adequately addressed. We also recommend
that neither of these LFOs be subject to interest.

Streamlining LFOs in this manner offers several advantages. First, and most importantly,
eliminating LFOs other than restitution and the VPA fee would eliminate the more
discretionary and variable fees and fines, thereby eliminating variation associated with
defendant ethnicity, adjudication method, conviction type, and county characteristics.
Although this proposal might reduce the revenues recouped, it is also likely to reduce
state and county level expenditures devoted to collection of LFOs. Moreover, insofar as
persons may be more likely to make LFOs payments when those payments are perceived
as manageable and legitimaie, streamlining LFOs in this manner may increase revenuecs
available fo crime victims and crime victim advocates.

2) Adopt a broader and more flexible conception of accountability that allows
defendants determined fo be indigent to convert monetary LFOs to
communily service obligations and/or provision of services for the persons
directly harmed by their prior criminal behavior.

A broader conception of accountability would accomplish several goals. First, it would
recognize that the primary obligation of those who have been convicted of a crime is to



establish crime-free, productive lives, and to contribute emotionally and financially to
their families and children. Allowing those who possess LFOs but are indigent to “pay
back” through community service work and/or service on behalf of ¢rime victims would
increase the likelihood that accountability is achieved in practice, and reduce the
likelihood that people with LFOs and their family members will remain trapped in
poverty. It would also reduce the likelihood that LFOs contribute to recidivism, thereby
reducing the number of crime victims.

3) Adopt legislation that automatically restores the civil rights of Washington
State residents with a felony conviction upon completion of their
confinement sentence.

We agree with the many criminologists who have concluded that the denial of voting
rights following the completion of sentence of confinement serves no clear penological
purpose and is an impediment to rehabilitation and may increase recidivism. We also
believe that predicating the restoration of civil rights on elimination of legal debt
constitutes a particular burden, and an obstacle to reintegration, for the poor. We
therefore recommend adoption of legislation that restores the civil rights of those who are
no longer in total confinement.

4) Create a statewide database that would consolidate information about legal
debt from all counties and all sources, including municipal, superior, and
district courts as well as the Department of Corrections and jails.

This “centralized cashiering” system would eliminate some of the informational
difficulties reported by those interviewed for this study, and could reduce collection
costs. Although the monthly statements currently generated and sent by the AOC are
useful, high rates of residential mobility among persons with criminal convictions mean
that some individuals do not receive such statements. A consolidated database that could
be accessed by those with L.FOs and relevant others (such as DOC personnel and defense
attorneys) would enable parties to identify all sources of legal debt for particular
individuals.
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THE ASSESSMENT AND CONSEQUENCES OF LEGAL FINANCIAL OBLIGATIONS I[N WASHINGTON STATE

EXECUTIVE SUMMARY

Tﬁis study explores the assessment and consequences of Legal Financial Obligations
(LFOs) in Washington State. For the purposes of this study, LFOs include the fees, fines and
restitution orders assessed by judges at the time of criminal conviction, Persons assessed LFQOs
for offenses committed afier July 1, 2000 may remain under the court’s jurisdiction “until the
[financial] obligation is completely satisfied, regardless of the statutory maximum for the
crime.” It is important to note that other financial obligations may result from an arrest and/or
criminal conviction, including jail booking and operations fees, Department of Corrections fees,
and collection fees. This report focuses solely on the LFOs assessed by Washington State
Superior Courts, and addresses three main research topics. Part [ describes the nature of the fees
and fines typically assessed, and identifies the case, defendant, and county-level factors that
predict variation in the assessment of LFOs. Part 11 assesses how LFOs affect the lives of those
who possess them, and, in particular, how legal debt affects the re-entry process. The concluding
section considers whether the assessment of LFOs is consistent \;xfith legislative intent and other
important policy goals, including the promotion of reintegration and the reduction of recidivism,

The study draws primarily on two main data sources to address these topics. First, data
pertaining to 3,366 Washington State Superior Court cases sentenced in the first two months
of 2004 were analyzed to quantitatively assess the nature of the LFOs imposed by the courts.
Insofar as these records include all Washington State Superior Court cases sentenced in this time

period, the results of the quantitative analysis pertain to the state as a whole. The study also

TRCW 9.94A.760 (4).
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draws upon interviews with fifty Washington State residents who were assessed LFOs in at least
one of four selected Washington State counties, as well as interviews with Department of
Corrections {DOC) personnel, county clerks, defense attorneys, and others with particular
expertise regarding LFOs. These interviews provide important information about collection
processes and the consequences of LFOs for the reintegration process. However, because these
interviews were conducted in four counties, the results may not capture dynamics across the state
as a whole.

The results of the study indicate that the assessment of LFOs is characterized by a high
degree of variability that cannot be attributed solely to the seriousness of the offense or the
offender. The dollar value of assessed fees and fines varies a great deal, from a low of $500 to a
high of $21,110 per felony conviction, If restitution is included, the maximum LFO assessed for
a single felony coﬁviction was $256,257. A very small percentage of these debts had been
collected three years post-sentencing. As a result of high rates of non-payment and the accrual of
interest, the legal debt of most of those sentenced in 2004 had grown rather than shrunk by 2007.

The analysis of court records also indicates that defendant, case and county
characteristics significantly influence LFO assessment even after the; seriousness of the offense
and offender are takf:n into account. Specifically, convictions involving Hispanic defendants are
associated with significantly higher fees and fines than those involving white defendants, even
afier controlling for relevant legal factors. Drug convictions are associated with significantly
higher fees and fines than convictions involving violent offense charges. Convictions that result
from a trial rather than a guilty plea are also associated with significantly higher fees and fines.

Finally, cases involving male defendants are assessed higher fees and fines than cases involving
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female defendants. The assessment of LFOs also varies by jurisdiction. That is, even among
cases involving identical charges and defendants with similar offense histories, there is
significant county-level variation in the assessment of fees and fines, Counties characterized by
smaller populations, higher drug arrest and violent crime rates, and/or comparatively small
pr0pqrti0ns of their budgets devoted to law and justice assess significantly higher fees and fines,
The evidence thus indicates that defendants with similar criminal histories and charges may
accrue very different amounts of legal debt depending upon where they are convicted.

In addition, the interview and survey data indicate that LFOs are an important barrier to
the reintegration process. Like people living with a criminal conviction across the United States,
many of those interviewed for this study reported living on quite limited incomes; over half of
those interviewed have incomes that fall under federal poverty guidelines. Most of those
interviewed were also parents and were financially supporting minor children at the time of the
interview. As a resulf, many fell behind on their LFOs, which continued to grow as the result of
the accrual of interest. Their legal debt not only potentially limits their income, but their credit
ratings as well, which in turn limits their ability to secure stable housing. Some respondents also
reported that the threat of lost wages and garnishment created an incentive for them to avoid
work, Given evidence that employment, adequate income and stable housing reduce recidivism
among persons with criminal histories, it is quite possible that by reducing income and
employment, and rendering the search for stable housing more difficult, LFOs encourage repeat

offending. > The long term nature of the legal debt also prevents many with LFOs from applying

2 Chiricos et al., 2007; Council of State Governments 2005; Urban Institute 2006.
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to have their criminal record sealed, which in turn perpetuates their economic disadvantage.’

Some respondents were so overwhelmed by their legal debt that they ceased making
payments altogether. In some of these cases, warrants were issued for failure to pay. The
issuance of an arrest warrant has many adverse consequences. Persons with warrants stemming
from violation of a felony sentence are considered “fleeing felons™, and thus are ineligible for
federal benefits including Temporary Assistance for Needy Families, Social Security Insurance
(SS1), public or federally assisted housing, and food stamps.* In addition, respondents in two of
the four counties in which interviews were conducted reported being arrested and re-incarcerated
as a result of their failure to make regular LFO payments. The threat of criminal justice
intervention created an incentive for those who had not made regular LFO payments to hide from
the authorities, but nonetheless made it difficult for those same persons to disentangle themselves
from the criminal justice system.

In short, the interview findings suggest that LFOs exacerbate the many difficulties
associated with the re-entry process. Even without legal debt, research indicates that people
living with a criminal conviction have a difficult time securing stable housing and employment
as a result of their criminal record. Our interview data indicate that LFOs added to these

difficulties by: reducing income and worsening credit ratings, both of which make it more

* Under Washington state law, Class B and C adult felony convictions involving nonviolent and non-sex offenses
sentenced after July 1, 1984, may be vacated/sealed after all sentencing requirements have been met and a certificate
of discharge has been issued. For Class B felonies, the applicant must have been crime-free for ten years; for Class
C felonies, the applicant must be crime-free for five years, (RCW 9.94A .640)

* 42 U.S.C. § 608 (a)(9KA)(ii); Szymendera 2005. The Social Security Administration’s Office of Inspector General
matches “wanted persons files provided by the participating law enforcement agency against SSA’s computer files
of individuals receiving Title XV payments, Title IT benefits and/or serving as representative payces” in order to
ensure that benefits are stopped in such cases.

{See htpp:/f'www ssa.gov:80/oig/investigations/fugitivefelon/fugitivefelon.htm.)
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difficult to secure stable housing; hindering c¢fforts fo obtain employment, education and
occupational training; reducing eligibility for federal benefits; creating incentives to avoid work
and/or hide from the authorities; ensnaring some in the criminal justice system; and making it
more difficult to secure a certificate of discharge, which in turn prevents people from restoring
their civil rights and applying to seal one’s criminal record.

For these reasons, we conclude that the Legislature’s goal of holding offenders
financially accountable for the consequences of their criminal behavior is in tension with its
efforts to reduce recidivism by facilitating the successful reintegration of Washington State
residents with a felony conviction. Although LFOs do hold tiiose convicted of crimes financially
accountable for their criminal behavior in theory, many of those with legal debt do not make
regular LFO payments. Indeed, court recor&s indicate that zero percent of the fees, fines and
restitution orders assessed in 2004 were paid for approximately half of the convictions three
years post-sentencing. The adverse consequences of LFOs for those who possess them are thus
not outweighed by rec—oupmcnt of significant restitution funds. It is also unclear whether the
revenues generated by LFO payments are greater than the direct and indirecf costs associated
with their collection. Insofar as many of those assessed LFOs are overwhelmed by the magnitude
of their legal debt and therefore stop making payments entirely, it is possible that attempting to
hold defendants financially accountable to the state and counties reduces the capacity and/or
willingness of those who are assessed restitution to make payments to crime victims.

In summary, the evidence indicaies that the assessment of LFOs holds some of those

* There is evidence that offenders with higher incomes and smaller legal debis are more likely to pay their LFOs.
There is also evidence that offenders are most likely to pay when they understand where their payments go and
when their payments are directed toward crime vietims {Ruback et al., 2006).
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convicted of similarly sericus crimes more accountable than others, and constitutes a significant
barrier to reintegration. Moreover, it is not clear that the assessment of LFOs provides much

financial benefit to either crime victims or state and local governments. In light of these findings,

we recommend the following:

(1) Place a moratorium on the assessment of all LFOs other than restitution orders

and the currently mandatory $500 Victim Penalty Assessment fee until the

concerns identified are adequately addressed. We also recommend that neither

of these LFOs be subject to interest,

Streamlining LFOs in this manner offers several advantages. First, and most importantly,
eliminating LFQOs other than restitution and the VPA fee would eliminate the more discretionary
and variable fees and fines, thereby eliminating variation associated with factors such as
defendant ethnicity, adjudication method, conviction type, and county characteristics. Judges
would no longer be obligated to determine defendants’ future ability to pay. Although this
proposal might reduce the revenues recouped, it is also likely to reduce state and county I;svel
expenditures devoted to collection of LFOs. Moreover, insofar as persons may be more likely to
make LFOs payments when those payments are perceived as manageable and legitimateﬁ,
streamlining LLFOs in this manner may increase revenues available to crime victims and crime |
victim advocates. Indeed, the majority of those interviewed accepted the premise that they
should be held accountable for their past behavior, and were particularly accepting of the idea of

restitution.

® Ruback et al., 2006.
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(2} Adopt a broader and more flexible conception of accountability that allows
defendants determined to be indigent to convert monetary LFOs to community
service obligations and/or provision of services for the persons directly harmed
by their prior criminal behavior.

A broader conception of accountability would accomplish several goals. First, it would
recognize that the primary obligation of those who have been convicted of a crime is to establish
crime-free, productive lives,. and to contribute emotionally and financially to their families and
children. Holding persons with criminal convictioné financially accountable for their past
criminal behavior may interfere with this objective. Allowing those who possess LFOs but are
indigent to “pay back™ through community service work and/or service on behalf of crime
victims would increase the likelihood that accountability is achieved in practice, and reduce the
likelihood that people with LFOs and their family members will remain trapped in poverty. It
would also reduce the likelihood that LFOs contribute to recidivism, thereby reducing the

number of crime victims-

(3) Adopt legislation that automatically restores the civil rights of Washington State
residents with a felony completion apon completion of their confinement
sentence,

We agree with the many criminollogists who have concluded that the denial of voting

rights following completion of sentences of confinement serves no clear penological purpose and

is an impediment to rehabilitation and may increase recidivism.” We also believe that predicating

7 See Uggen and Manza 2006; En Banc Brief Submitted on Behalf of Certain Criminelogists as Amicus Curiae in
Support of Appellants and in Suppott of Reversal, submitted to the U.S, Court of Appeals for the Second Circuit,
Available online at http:/Awww.naacpldf.org/content/pdffmuntaqim/Criminologists En_Banc_Amicus_Brief.pdf

(7



THE ASSESSMENT AND CONSEQUENCES OF LEGAL FINANCIAL OBLIGATIONS IN WASHINGTON STATE

the restoration of civil rights on elimination of legal debt constitutes a particular burden, and an
obstacle to reintegration, for the poor. We therefore recommend adoption of legislation that

restores the civil rights of those who are no longer in total confinement.

(4) Create a statewide database that would consolidate information about legal debt

Srom all counties and all sources, including municipal, superior, and district

courts as well as the Department of Corrections and jails.

This “centralized cashiering” system would eliminate some of the informational
difficulties reported by those interviewed for this study, and could reduce collection costs.
Although the monthly statements currently generated and sent by the AOC are useful, high rates
of residential mobility among persons with criminal convictions mean that some individuals do
not receive such statements. A consolidated database that could be accessed by those with LFOs
and relevant others (such as DOC personnel) would enable parties to identify all sources of legal

debt for particular individuals.
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INTRODUCTION

This study was commissioned by the Washington State Minority and Justice Commission
and explores the nature and consequences of Legal Financial Obligations (LFOs) assessed by
Washington State Superior Courts. LFOs include the fees, fines and restitution orders that may
be assessed upon criminal conviction.® Under Washington State law, “Whenever a person is
convicted in superior court, the court may order the payment of a legal financial obligation as
part of the sentence.”™ The assessment of only one of these fees and fines — the $500 Victim
Penalty Assessment — is mandatory for all felony convictions.” Costs (fees) are to be assessed if
the court determines that the defendant is or will be able to pay them, although the statute does
not specify how the courts should assess defendants’ present or future ability to pay." Fines may
be imposed at the courts’ discretion within certain guidelines.'? Under statute, courts also require
those whose criminal offense had monetary consequences for victims to pay restitution to
victims unless extraordinary circumstances exist." In short, although particular fees and fines
may be assessed only for specific types of cases, statutory law allows courts to exercise

significant discretion when determining whether to assess most fees and fines. (Sce Table Al in

¥ RCW 9.94A.030 (28) defines LFOs as follows: “Legal financial obligation means a sum of money that is ordered
by a superior court of the state of Washington for legal financial obligations which may include restitution to the
victim, statutorily imposed crime victims' compensation fees as assessed pursuant to RCW 7.68.035, court costs,
county or infer-local drug funds, court-appointed attorneys' fees, and costs of defense, fines, and any other financial
obligation that is assessed to the offender as a result of a felony conviction.”

’ RCW 9.94A.760.

" RCW 7.68.035.

"RCW 10.01.160 (3).

12 Under RCW 9.94A.550, persons convicted of Class A felonies may be fined up to $50,000; those convicted of
Class B felonies may be fined up to $20,000; and those convicted of Class C felonies up to $10,000.

" RCW 9.94A.753.
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Appendix A for a list of LFOs that may be assessed by Washington State Superior Courts).
Persons assessed LFOs for offenses committed after July 1, 2000 may remain under the court’s
Jjurisdiction “until the [financial] obligation is completely satisfied, regardless of the statutory
maximum for the crime.”"

This report draws on a number of data sources to analyze patterns and variation in the
assessment of LFOs among Washington State Superior Courts. It also explores the consequences
of LFOs for those who possess them and for the re-entry process more generally. Finally, it
considers whether assessment of LFOs promotes or hinders the achievement of a number of
policy goals, including reimbursing victims, counties and the state for the costs associated with
criminal conviction. It begins, however, with a brief discussion of the larger context in which this

study is situated.

Criminal Justice Expansion and its Collateral Consequences

In recent decades, the criminal justice system has expanded dramatically. The United
States incarceration rate has increased sevenfold since the 1970s to become the highest in the
world. More than one in every 100 adult residents of the United States now lives behind bars.”
The number of people under criminal justice supervision, which includes those on probation and

parole as well as those in prisons or jails, has jumped to over seven million." Since 1986, the

" ROW 9.94A.760 (4).
'S PEW Center on the States 2008,
1% Burean of Justice Statistics n.d
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number of felons sentenced in state courts has increased by over 240%."" Although Washington
State’s incarceration rate is lower than the nat_ional average,'® the number of Washington State
residents living behind bars has increased sharply. According to the Washington State Institute
for Public Policy, the Washington State adult imprisonment rate increased by 125 percent
between 1980 and 2000 as the state came to rely more extensively on imprisonment, particularly
for drug offenses.”” Washington State’s community supervision rate (2,155 per 100,000 residents
-in 2005) is among the highest in the nation. By 2004, over one million adults were sentenced
for a felony conviction in the state courts each year*' As a result, unprecedented numbers of U.S.
residents have a criminal conviction on their record *

Studies indicate that felony conviction and incarceration have significant negative
consequences that impede the reintegration process and increase recidivism (i.e. repeat
offending). Nationally, 80% of those charged with a felony offense are indigent.” Although
those who are convicted of felony offenses and/or incarcerated are genérally disadvantaged prior
to their conviction, there is evidence that conviction and incarceration exacerbate this

disadvantage. For example, imprisonment has a negative impact on individuals’ educational and

'" Langan and Graziadei 1995; Durose and Langan 2003,

" In 2005, Washington State’s incarceration rate was 465 per 100,000 residents; the national rate was 738 per
100,000 residents (BJS 2006). Interestingly, though, Washington State’s black incarceration rate is higher than the
national average (2,522 versus 2,290 per 100,000 black residents) (Mauer and King 2007, Table 3).

' Washington State Institute for Public Policy 2003, Table 1.

® Glaze and Bonczar 2006.

! Durose and Langan 2005.

*? Recent estimates indicate that over 16 million U.S. residents, or 7.5 percent of the adult population, are believed
fo possess at least one felony conviction. 23.3 percent of the black adult population, and 33.4 percent of the black
adult male population, are felons (Uggen, Manza and Thompson 2006).

2 New York State Bar Association 2006.
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occupational attainment, employment prospects, income, and family life.* Even in the absence of
incarceration, there is evidence that felony conviction imposes adverse “collateral consequences”
that enhance social and financial disadvantage, For example, research indicates that those who
report a felony conviction on their job application have far less success on the job market than
similarly qualified and carefully matched applicants who do not report a felc;ny conviction.” In
Washington State, persons who have been convicted of a felony offense are also unable to obtain
restoration of their voting rights until all of their LFOs have been paid.®® As a result, an estimated
3.6 percent of the adult state population, and 17.2 percent of all adult African-American men
living in Washington State, were disenfranchised at the end of 2004.7

In short, the collateral consequences of criminal conviction and incarceration enhance
economic and social disadvantage among the convicted and exacerbate the many challenges
associated with making a successful transition to a stable and non-criminal life. There is also
evidence that the collateral consequences of criminal conviction and incarceration adversely
affect families and communities,® For example, incarceration increases the likelihood of divorce
and separation, leaving many families more economically disadvantaged and unstable®

Moreover, the lost income that results from felony conviction affects entire families, including

* Hagan and Dinovizer 1999; Manza and Uggen 2006, Mauer and Chesney-Lind 2002; Travis, McBride and
Seloman 2005, Travis and Petersilia 2001; Western and McLanahan 2000; Western 2006,

* Pager 2003, 2005, 2007,

* ACLU 2004; Manza and Uggen 2006,

* Manza and Uggen 2006, Table A3.3. In March 2006, a Washington State Superior Court ruled that the state’s
denial of the right fo vote to ex-felons who are unable to pay their LFOs in their entirety violates the Equal
Protection Clause of the 14™ Amendment. However, in Madison et al v. State of Washington the Washington State
Supreme Court disagreed, ruling that as long as all felons were treated in the same manner the law could not be
considered biased against the poor. Madison v. Washington, 78598-8, July 26, 2007,

*® Braman 2002; Bernstein 2005; Clear et al. 2001; Clear et al. 2003; Uggen, Manza and Thompson 2006; Western
2006.

# Braman 2002; Bernstein 2005; Western 2006.
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spouses and children.” Recent studies also indicate that the collateral consequences of conviction
and incarceration increase recidivism, thereby impacting the broader community, For example,
felony conviction increases joblessness and reduces earnings, both of which are associated with
recidivism.” Similarly, having a criminal record renders the search for affordable housing more
difficult; felons without stable housing are more likely to re-offend than those with housing.™

In sum, a growing body of research suggests that felony conviction and incarceration
have significant collateral consequences that adversely affect those convicted of crimes, their
families, and their communities. There is also evidence that these adverse consequences increase

the likelihood of recidivism.

LFOs and the Re-entry Process

Recognition of the unintended, adverse impact of conviction and incarceration on
reintegration and recidivism has grown among state and federal policymakers seeking to
facilitate the successful re-entry of people with criminal records. In Washington State, where an
estimated 8,500 people return from prison to the community each year and approximately 25,900
are currently under community supervision by the Washington State Department of Corrections,
Governor Christine Gregoire and the Legislature have undertaken a new effort to assess and

enhance services aimed at facilitating reintegration and reducing recidivism among those

* Braman 2002; Bernstein 2005,

*! Urban Institute 2006; Western 2006

 Council of State Governments Justice Center n.d. Indeed, a recent study found that those who are found guilty of
felony offenses but whose adjudication is withheld and therefore are not obligated to report their criminal conviction
to prospective employers and others are less likely to re-offend than those whose conviction is not withheld (taking
into account other factors associated with recidivism) (Chiricos et al. 2007.)
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released from prison and community supervision,”

Despite growing recognition of the difficulty and importance of the re-entry process, few
studies have investigated the consequences of LFOs for that process. Although few existing
studies of collateral consequences consider the impact of the financial debt that may result from
criminal conviction,™ research indicates that the ability of those with criminal histories to find
and maintain employment, secure adequate incomes, obtain stable housing, and contribute
emotionally and financially to their families is essential to their successful re-entry. It is therefore

crucial to understand how L.FOs affect these processes.
Research Questions

This study addresses three main research topics. First, the report describes the nature of
LFO assessment in Washington State and analyzes how the monetary fees and fines imposed
vary by conviction type, defendant characteristics, and jurisdiction. Second, the report assesses
how LFOs affect the lives of those who possess them, and, in particular, how legal debt affects
the re-entry process. Finally, the report considers whether the assessment of LFOs is consistent
with key policy goals.

For the purposes of this study, LFOs are defined as the fines and fees persons convicted

of felonies receive as a part of their criminal sentence. The mandatory $500 Victim Penalty

¥ See, for example, ESSB 6157, effective July 22, 2007.
* In the past year, several other reports that focus on the assessment of LFOs in other states have been released (see

Council of State Governments Justice Center 2007; Rosenthal and Weisman 2007; Rhode Island Family Life Center
2007).
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Assessment is included in this category. Data regarding restitution is also included where
appropriate. It is important to note that the LFOs assessed by Washington State Superior Courts
and analyzed in this report are only one source of legal debt incurred by those convicted of
criminal offenses. For example, the Washingion State Department of Corrections charges
inmates for the cost of their imprisonment, supervision and court-mandated tests. Many jails also
charge a separate booking and operations fees. Municipal courts typically charge their own fees
and fines.” Because unpaid child care obligations accumulate while confinement sentences are
served, many offenders also owe significant amounts of child support upon their release from
prison.” Unpaid LFOs assessed by Washington State courts are also subject to an interest rate of
12 percent.”” In short, there are many sources of legal debt other than the fees and fines aséessed
by Washington State Superibr Courts. Nonetheless, this report focuses exclusively on the fees,
fines and, where appropriate, restitution orders assessed by Washington State Superior Courts.
As a result, the findings presented in this report underestimate the magnitude of the legal
financial obligations that flow from crimiﬁal conviction and understate their potential
consequences.

Part I of this report provides an overview and analysis of LFO assessment in Washington
State Superior Courts. The analysis draws upon data regarding the assessment of LFOs in all
(3,366) Washingten State Superior Court cases resulting in conviction that were sentenced in the

first two months of 2004. Analysis of these data provides a sense of the typical LFQ amounts

* Ruback et al. 2006.

** Rosenthal and Weissman 2007,

" LFOs ordered in criminal proceedings are subject to the greater of two interest rates: 12 percent or four points
above the 26 week Treasury Bill rate. For at least the past decade, the greater of these fwo has been 12 percent
{Washington State Senate Bill Report 25HB 1359).
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imposed, but also reveals significant variation in LFO assessment across defendants, cases and
counties. To isolate the statistical impact of various factors_, Part 1 presents the findings of a
statistical regression analysis that identifies the factors that influence the assessment of fees and
fines across cases and counties. Part IT draws on data obtained by interviewing and surveying
fifty individuals with LFOs to explore how LFOs affect the re-entry process. The conclusion
summarizes the main findings, highlights remaining data omissions, considers whether the
assessment of LFOs is consistent with key policy goals, and offers policy recommendations
aimed at enhancing victim compensation and mitigating the extent to which LFOs interfere with

the successful re-enfry of Washington State residents living with a criminal conviction.
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PART I, THE ASSESSMENT OF LEGAL FINANCIAL OBLIGATIONS BY WASHINGTON

STATE SUPERIOR COURTS

This section of the report provides descriptive information about the assessment and
collection of LFOs across Washington State. It also presents the results of a regression analysis
that identifies the case, defendant and county characteristics that influence LFQ assessment, The
results presented are based on an analysis of all Washington State Superior Court cases
sentenced in the first two months of 2004 (3,366 cases). This sample was drawn from the
Washington State Sentencing Guidelines Commission database, which summarizes information
entered from individual judgment and sentence forms submitted each month by every Superior
Court in the state.” It is important to note that the dataset includes a sample of convictions rather
than individuals. That is, the same individuals are included in the data set more than once if they
were sentenced multiple times or convicted of multiple charges during the two-month sémpling
period.

The Washington State Sentencing Guidelines Commission {WSSCC}) database includes
information about defendants’ race/ethnicity, gender, and age, as well as case characteristics,
including: the offense type; SRA score, which measures the seriousness of the offense and the
offender; the length and type of sentence; and the jurisdiction (county) in which the conviction

occurred. Although some Hispanic/Latino defendants were identified as such in the WSSCC

* The Washington State Sentencing Guidelines Commission maintains a website with a searchable database of all
adult felony cases sentenced through 2006 (http://www.sge.wa.gov/sge/Search7a.asp?action=startup). The advanced
search function was used to identify the cases to be included. These data were then supplemented with AQC data
and transferred to SPSS for data analysis.
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database, some police departments and courts identify defendants by race only and (ignore
ethnicity/Hispanicity). As a result, some Hispanic/Latino defendants were not classified as
Hispanic in t'he WSSCC database. Preliminary data analysis indic;dted that defendants who were
initially identified in the WSSCC database as Hispanic were assessed higher fees and fines than
white defendants. This finding underscored the need to more accurately identify defendant
ethnicity/Hispanicity.

Toward this end, Hispanic Surname Analysis was used to estimate the proportion of
white, black, and other defendants who arc Hispanic. This program utilizes the U.S. Census
Spanish Surname database. A numeric value between 0 and 1 was assigned to all defendants not
already coded as Hispanic. These numeric values are provided by the U.S. Census Department,
and represent the probability that a given surname corresponds to persons who identified as
Hispanic/Latino in the 1990 U.S. Census.” The list used to identify defendants of Hispanic
origin contained 12,497 different Spanish surnames that are classified by the Census Bureau as
“Heavily Hispanic.”® The re-coded court data were then supplemented with information
provided by the Administrative Office of the Courts (AOC) regarding the LFOs (fees, fines and
restitution orders) assessed for each conviction. Summary statistics regarding the demographic
and legal chgracteristics of the defendants and convictions included in the sample are provided in

Appendix B.

¥ See Perkins 1996; Word and Perkins 1993,

1t is possible that applying this methodology led to the misidentification of some defendants as Hispanic. |t is also
possible that some Hispanics remain unidentified as such, as many Hispanics do not have surnames that are on the
list generated by the Census Burean, However, by classifying only those with surnames considered to be “heavily
Hispanic” we have presumably erred on the side of under-counting Hispanics.
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Data Analysis and Results: Descriptive Statistics

Table 1 shows descriptive statistics regarding the median (typical) fee and fine amount
assessed for felony convictions adjudicated in Washington State Superior Courts in the first two
months of 2004. The median (typical} dollar value of the fees and fines assessed per felony
conviction was $1,110." The mean (average) fee and fine Vamount assessed was $1,406. If
restitution is also included, the median rises to $1,347 per felony conviction, while the mean
LFO assessment rises to $2,540. Surprisingly, convictions involving (non-violent) drug charges
were associated with higher median fine and fee amounts than convictions involving violent
offenses ($1,647 versus $935).*

The minimum and maximum LFO amounts shown in the far right columns of Table 1
show that wide variation in LFO assessment exists. The minimum fee and fine amount assessed
for conviction of a single felony charge was $500; the maximum was $21,110.® If restitution is
included, the maximum amount assessed rises to $256,257. Even within particular offense
categories, the dollar value of the fees and fines assessed varies by over 1000 percent. For drug

convictions, for example, the dollar value of the assessed fees and fines ranged from $500 to

$21,110.

" Througheut this repor, we provide both the median (typical} value and the mean (average) value. However, our
discussion focuses on the median rather than mean LFO assessed. The median is the value that divides the sample
distribution in half, and is less sensitive to extreme values than is the average (mean),

2 Because the AQC accounting sheets combine the fines and fees in one total figure, it is not possible to ascertain
which fees and/or fines were assessed for each conviction. '

 AOC records indicate that one defendant was assessed an LFO of zero dollars. However, given that the Victim
Penalty Assessment fee is mandatory, we are assuming that this single entry of zero dollars was a recording error,

(19)



THE ASSESSMENT AND CONSEQUENCES OF LEGAL FINANCIAL OBLIGATIONS IN WASHINGTON STATE

TABLE 1. FINES/FEES AND RESTITUTION ORDERS, WASHINGTON STATE SUPERIOR COURT

CONVICTIONS 2004

Violont Offerises (=98)°

IMmlmum _ | Maximum

Fees & Fines

T$10.130

Restitution

$254, 165

Drug Offenses (n=1,111)

Fees & Fines

$21,110

Restitution $12,660
Other Offeses (1,960~

Fees & Fines $11,960

Restitution $173,386

Al Convictions (11=3,366

Fees & Fines

$21,110 _

Restitution

$254,165

Table 2 summarizes data regarding the proportion of assessed LFOs that had been paid as
of June 2007. These data show that none of the LFO dollar amount assessed in 2004 had been
paid for over half of the convictions by 2007, Three years post-sentencing, less than 20 percent
of the fees, fines, and restitution orders had been paid for roughly three quarters of the cases
sentenced in the first two months of 2004. Of course, many of the defendants sentenced during
the sampling period spent some of the intervening three year period in prison or jail; a minority
of those sentenced in 2004 were still confined three years later. However, the median (typical)
confinement sentence in the sample was five months per conviction. In short, many of those with

felony convictions make no LFO payments in the 2-3 year period following completion of their

confinement sentence,

Source: Washington State Sentencing Guidelines Commission and Administrative Office of the Courts (n=3

,366).
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TABLE 2, LFQ REPAYMENT, WASHINGTON STATE SUPERIOR COURT CONVICTIONS 2004 —

Percent gt(“] gZes & | Percent of Convictions Percent of Percent of Convictions
Fines Paid Restitution Paid
0% 52.8% 0% 49.5%

1-20% 24.4% 1-20% 22.2%
21-40% 5.5% 21-40% 51% -
41-70% 4% 41-70% 7.3%

71-90% [.4% 71-90% 1.4%
91-100% 11.9% 91—100% 14.5%
100% 100%

Source: Washington State Sentencing Guidelines Commission and Administrative Office of the Courts (n= 3,366).

The dollar amount owed per conviction increased between 2004 and 2007, Specifically,
the median fee and fine amount assessed in 2004 per conviction was $1,110, but the median fee
and fine balance owed three years later was $1,288. This increase in the amount owed is
atiributable to two factors. First, as shown iﬁ Table 2, many of those who are assessed LFOs do
not make substantial payments toward their legal debt, at least in the first three years after
sentencing. In addition, LFOs are subject to interest (currently 12 percent annually) which
increases the amount owed over time. As a result, even people who make small monthly LFO
payments may see an increase in their legal debt.

The scenarios described in Table 3 show that the typical legal financial obligation for
those convicted of a single felony offense increases over time even for those who make regular
but small monthly payments. The figures shown in this table do not include financial obligations

assessed by the Department of Corrections or local jails. Insofar as felony offenders are also
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assessed fees for the cost of their incarceration and community supervision, these figures
understate the extent of the legal debt that flows from an average felony conviction. Nonetheless,
the results indicate that even those who make regular monthly payments of $25 toward an

average legal financial obligation will still possess legal debt after 30 years.

TABLE 3. AVERAGE AMOUNT OWED BY MONTHLY PAYMENT IN 5, 10, 15 AND 30 YEARS FOR

AVERAGE LFO ASSESSED
Monthly Monthly Monthiy Monthly
Payment: Payment: Payment: Payment:
$10 $25 $50 $100
Debt 5 years later $3,798 $2,073 $531 : Paid in 30
} months
Debt 10 years later $6,083 $2.632 Paid in 72 0
months
Debt 15 years later $10,234 $2,740 0 0
Debt 30 years later $56,362 $3,938 0 , 0

Note: The average (mean) LFO amount assessed by Washington State Superior Courts in 2004 was $2,540. These
calculations assume the current interest rate of 12%,

In summary, the median fee and fine amount assessed per felony conviction was $1,110.
However, typical LFO assessments varied dramatically, from a low of $300 to a high of $21,110
(including just fees and fines). If restitution is included, the maximum LFO assessed was
$256,257. By June 2007, zero percent of the original LFOs assessed had been paid for over half
of convictions adjudiqated in the first two months of 2004, and the median fee and fine balance
owed had grown to $1,288. Even those who make regular payments of $25 a month will be
unable to pay off their legal debt after 30 years.

Analysis of the court data also indicates that LFO assessments vary significanily across
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counties. That is, the median dollar value of the fees and fines assessed per conviction is far
higher in some counties than others. At the low end, the median fee and fine aﬁount assessed
was $600 in King County. By contrast, in Clark and Whitman counties, the median fee and fine
amounts assessed were $2,170 and $7,049 respectively. Figure 1 illustrates this county-level

variation. The underlying data are shown in shown in Table B3 in Appendix B.

Figure 1. 2004 Median Legal Financial
Obligations by County for Washington State

Less than $1000
£ $1,000 10 51,500
51,500 to $2,000
Wl vore than 52000

It is important to note that county-level variation in LFO assessment exists even within

particular offense categories. Convictions involving identical charges and defendants with
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identical Sentencing Reform Act (SRA) scores may be assessed very different LFO amounts

depending upon the county in which they were sentenced (see Table 4).

TABLE 4. COUNTY-LEVEL VARIATION IN WASHINGTON STATE SUPERIOR COURT LFO
ASSESSMENT: EXAMPLES

Charge SRA Adjudication Fee &
Type Charge Score | Sex Race Age Method Fine County
Drug Delivery or | 8 Male | White | 40 Guilty Plea | sc00 Pierce
Possessien . ’
with Intent
— Meth - 1%
offense
Drug Delivery or | 8 Male § White | 48 Guilty Plea . $6710 Lewis
Possession
with TIntent
— Meth — 1
offense
Property || Residential |4 -
© | Burglary: |-

Property | Residential 4.
I Burglary 5

Source: Washington State Sentencing Guidelines Commission and Administrative Office of the
Courts data (n=3,366).

As Table 4 shows, there is significant variation in the assessment of fees and fines even

across cases with similar legal characteristics. For example, convictions involving the same drug
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charge and identical SRA scores were assessed very different fees and fines in Pierce and Lewis
counties (see the top two rows of Table 4), Thus, although legal characteristics such as SRA
score may influence LFO assessment, county-level factors also appear to affect the assessment of

LFOs across Washington State.
Explaining Variation in the Assessment of Legal Financial Obligations

The results of the regression analysis presented below identify the case, defendant, and
county level factors that influence LLFO assessment in Washington State Superior Courts. Some
of this variation may be a result of legal differences across cases. Specifically, SRA scores,
which measure seriousness of the offense and offender, may influence the assessment of fees and
fines. But extra-legal defendant characteristics (gender, age or race/ethnicity) may also influence
the LFO amount assessed. Similarly, extra-legal county-level characteristics, such as crime or
poverty rates, may influence the assessment of LFOs. Each of these possibilities is explored
below. |

Regression analysis is used to measure the nature and strength of the relationship
between each of several potential explanatory variables and the dependent variable (i.e. the
dollar value of the fees and fines assessed).* The results of this analysis identify which of the
explanatory variables included in the model are significantly” associated with the dependent

variable holding all other variables included the model constant. In other words, if the regression

* Because it is lower bound at zero, the dependent variable was logged in this analysis.
* By convention, a statistical correlation is considered statistically significant if there is a less than five percent
probability that it is the result of chance.
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results indicate that Hispanicity is positively and significantly associated with median LIFO
assessment, this would mean that convictions associated with Hispanic defendants are assessed
higher median fees and fines gfter taking all other variables in the model, including SRA score

and offense type, info account.

Data Analysis

Table 5 lists the legal, defendant, and county-level variables that may be related to the
assessment of LFOs. These factors were included in the regression analysis because they have
been found by researchers to influence criminal justice outcomes. They include: case
characteristics, including SRA score, offense type, and adjudication method; defendant
characteristics, including age, gender and race/cthnicity, and county characteristics such as
population size. The measure of each is shown on the right column in Table 5. A detailed

description of these variables and their measurement is included in Appendix C.
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TABLE 5, EXPLANATORY VARIABLES INCLUDED IN ANALYSIS

Potential Explanatory Factors I Measure

‘Legal Characteristics

Seriousness of Offense & Offender SRA Score

Offense Type Violent, Drug and Other Offense
Adjudication Method Plea vs, Trial

Defendant Charactefistics™

Age Age

Gender Gender

Race/Ethnicity Race/Ethnicity
_County Characteristics -~ 2

Crime Rates Violent and Property Crime Rates
Demographic Factors Population Size, Poverty Rate, Racial/ Ethnic
Composition, Region
Criminal Justice System Drug Arrest Rate, Percent of Population in
. Correctional Facilitics, Legal Defense System

Political Culture Voting Pattern

Budgetary Faciors Percent of Budget Spent on Law & Justice;

Budget Surplus/Deficit

In order to control for, or take into account, defendant and county-level factors, and to
identify which of these influence L.FO assessment, the data were analyzed using a Hierarchical
Linear Model (HLM). This method of_analysis “nests” cases within groups (counties) to
statistically isolaie the impact of legal and ‘defcndant characteristics from the effects of county
level factors. As a result, this methodology allows researchers to identify the legal and defendant
characteristics that influence LFO assessment, regardless of the characteristics of the county in
which that conviction occurred. It also allows researchers to identify the characteristics of
counties that are significantly correlated with variation in the dollar value of the fees and fines
assessed. While the results of the HLM regression analysis identify the legal and extra-legal
factors that significantly il’lﬂL.IEI'ICC LFO assessment and control for the effects of all of the
variables included in the model, they do not reveal how each of the significant explanatory

factors influence the assessment of LFOs.
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Results

Table 6 identifies the legal, defendant, and county-level characteristics that are

significantly associated with LFO assessment. Each of these is described below.

Case Characteristics. The results of the HLM analysis, which controls for all of the
variables listed in Table 5, indicate the defendant’s SRA score, the offense type, and
adjudication method are all important factors in predicting ILFO assessment. As might be
expected, convictions associated with higher SRA scores are assessed higher fees and fines
(controlling for all other factors included in the model). Insofar as the SRA score incorporates
not only seriousness of the current offense but also the number and type of prior offenses, these
results suggest that defendants receive an additional financial penalty for past behavior.
Surprisingly, convictions involving drug offenses are associated with higher LFOs than
convictions involving violent crimes. Finally, convictions that resull from a trial are associated
with significantly higher fees and fines than convictions obtained through a guilly plea.

Defendant Characteristics: Defendant characteristics also influence the assessment of

LFOs. Specifically, convictions involving Hispanic defeﬁdants were assessed significantly higher
Jees and fines than those involving white defendants even after taking all other factors included
in the model.”® Defendant gender shows a significant effect on the fee and fine amount assessed.
Specifically, convictions involving male defendanis are assessed higher fees and fines than those

involving female defendants.

% Conversely, convictions involving Asian defendants were assessed significantly lower fees and fines than those
involving white defendants even after taking all other factors included in the model, However, because there were
only 73 Asian defendants sentenced during the sampling period, this finding is less reliable than those pertaining to
other ethnic differences and is therefore not highlighted in the discussion.
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County-level Characteristics. The HLM results also identify four county-level variables
that have a statistically significant influence on the assessment of LFOs. First, counties’ per
capita drug arrest rate significantly influences the assessment of fees and fines. That is, the
higher a county’s drug arrest rate, the higher the median fee and fine amount assessed in thal
county (controlling for all other factors included in the model). Second, the size of a county’s
popula;tion is significantly but negatively related to LFO assessment. That is, even after
controlling for other county characteristics such as crime rates or budget surplus/deficit, as well
as legal and defendant characteristics, cases sentenced in less populated counties are assessed
higher fees and fines than those sentenced in more populated counties. Third, the violent crime
rate is significantly and positively associated with LFQOs: cases sentenced in counties with higher
violent crime rates are assessed comparatively high fees and fines. Finally, cases sentence_d in
counties that spend smaller fractions of their budget on law and Justice are assessed significantly

higher fees and fines. (A detailed summary of the HLM results is presented in Appendix D).
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TABLE 6. HLLM RESULTS: SIGNIFICANT PREDICTORS OF ASSESSED FEES AND FINES

Explanatory Variable

Statistical Significance
of Correlati

Meaning of Correlation

Case Chafactoristis

Offense Type Very strong Drug cases are assessed significantly higher
fees & fines than violent cases

SRA Score Strong Cases with higher SRA scores are assessed
significantly higher fees & fines

Adjudication Strong Cases that go to ftrial are assessed

Method

Defendant Characteristics -

significantly higher fees & fines

Race/ethnicity Strong Cases involving Hispanic defendants are
assessed significantly higher fees & fines
than cases involving whites

Gender Strong Cases involving male defendants are

assessed significantly higher fees & fines

Budget Spent on Law
& Justice

| Connty Character

Population Size Strong Cases sentenced in counties with smaller
populations are asscssed significantly higher
fees & fines

Drug Arrest Rate Strong Cases sentenced in counties with higher drug

' arrest rates are asscssed significantly higher

fees & fines

Violent Crime Rate Strong Cases sentenced in counties with higher
violent crime rates are assessed significantly
higher fees & fines

Percent of Strong Cases sentenced in counties with higher

violent crime rates are assessed significantly

higher fees & fines

In summary, the results of the HLLM regression analysis indicate that case characteristics,

defendant characteristics and county level factors all influence the assessment of fees and fines.

Only some of this variation is attributable to differences in seriousness of the offense and

offender (SRA score).

Both the existence of variation (not attributable to legal differences across cases) in LFFO

assessment and some of the particular factors that influence LFO assessment raise policy
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questions. For example, the regression analysis shows that ethnicity, and specifically,
Hispanicity, influences the assessment of LFOs. Similarly, the gender of the defendant
influences LFO assessment. Because the offense type and seriousness are included in the model,
the impact of defendant gender and ethnicity on LFO assessment is not a function of differences
in the types of crimes for which Hispanics and whités, or men and women, are convicted.
Precisely why this is the case is not known. By statute, judges are allowed to consider
defendants’ present and future ability to pay in as_sessing costs (fees). However, defendant
income and employment information are not included in the WSSGC data, this information was
therefore not included in the statistical analysis. Theoretically, it is possibie that the impact of
ethnicity and gender on LEFO assessment reflect the more fortuitous financial circumstances of
Hispanic and male defendants. This hypothesis is mrore likely to account for the impact of gender
on LFO assessment. Because women as a group have lower earnings than men, and are more
likely to bear direct responsibility for children, it is conceivable that judges determine that
female defendants are less able to pay than their male counterparts.” By contrast,
Latino/Hispanic residents of Washington State are more likely to live in poverty than white
residents. It is therefore unlikely that the assessment of higher fees and fines in cases involving
Hispanic defendants reflects the fact that Hispanic defendants are in a better position to pay
LFOs than white defendants.®

The findings of the HLM regression analysis also indicate that convictions involving non-

4 2006 census data from the American Community Survey indicate that 9.5 percent of male Washington State
residents, but12.8 percent of female residents, had incomes that fell below the poverty line in the previous 12
months (see American Community Survey 2006, Table B17001).

“8 2006 census data from the American Communily Survey indicate that 9.5 percent of non-Hispanic whites, but
23.9 percent of Hispanics, had incomes that fell below the poverty line in the previous 12 months {see American
Community Survey 2006, Tables B17020H and B170201).
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violent drug charges are assessed significantly higher fees and fines than convictions involving
violent offenses. However, drug convictions are associated with shorter typical confinement
sentences than violent crime convictions. It thus appears that LFO assessment is not necessarily
consistent with the criteria that inform other aspects of Washington State sentencing policy. The
results also indicate that defendants who go to trial pay for that decision financially. This finding,
too, raises important policy and legal questions. On the one hand, assessing higher fees and fines
for defendants who go to trial may be seen as appropriate given the fiscal costs associated with
trial. On the other hand, this may be seen as an inappropriate “trial penalty” with dangerous
implications for the exercis¢ of constitutional rights. In either case, this finding should be
understood in light of evidence that Washington State drug defendants who go to trial also
receive longer confinement sentences th.an those who plead guilty. Thus, it appears that drug
defendants who go to trial are penalized more than once for their decision to exercise their right
to a jury of their peers.” Finally, the results of the HLM analysis clearly indicate that defendants
sentenced in less populous counties, in counties with higher drug arrest rates and violent crime
rates, and in counties that spend smaller proportions of their budget on law and justice are
assessed sigﬂiﬁcantly higher LFOs. Geographic happenstanqe thus appears to significantly affect

this particular sentencing outcome. This geographic variability arguably introduces a

** Engen and Steen (2000) analyzed Washington State Superior Court case data to determine whether and how
sentencing reforms enacted in 1988 and 1990 affected sentencing outcomes for drug offenders. Their findings
indicate that the impact of these reforms depended upon whether offenders plead guilty or are convicted at trial.
During both time periods, sentencing reforms primarily resuited in more severe sentences for those convicted at
trial. ' :

** It should also be kept in mind that under state law, courts have the discretion not to assess fees that may apply in
the event of a trial. In King County, for example, there is no correlation between adjudication method and LFOs
assessed; those who exercise their right to a trial do not pay financially for doing so in King County, Thus, the fact
that convictions that resuit from a trial are typically assed higher fees and fines is not an inevitable consequence of
the applicability of a greater numbet of fees in such cases.
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questionable degree of arbitrariness into the criminal Jjustice process.

While there is no evidence that the previously documented variation in the assessment of
LFOs is the result of legally impermissible discretion, it is clear that convicted defendants with
similar legal histories and conviction charges are assessed very different fees and fines
depending upon defendant gender and ethmicity, charge type, adjudication method, and the
county in which the case is adiudicated and sentenced. Thus, despite the fact that the
Washington State Legislature has taken strong measures to reduce judicial discretion in the
determination of confinement and supervision sentences, the assessment of LFOs remains highly
variable even across similar cases. It is also noteworthy that the discretion exercised at the
county and/or judicial level may have important implications for the capacity of state residents
with criminal histories to obtain restoration of their civil rights..S ]

This section of the report has provided an overview of the nature of, and variation in, the
assessment of LFOs by Washington State Superior Courts. The following section explores the

consequences of LFOs for those who possess them and for the re-entry process.

3! In Washington State, voting and other civil rights may only be restored after all legal financial obligations have
been paid (ACLU 2004; Manza and Uggen 2006; Madison v. Washingion).
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PART II. CONSEQUENCES OF LEGAL DEBT FOR THE RE-ENTRY PROCESS

This section of the report analyzes whether and how LFQs affect the lives of those who

possess them, and more generally, how legal debt affects the reintegration process.
Data and Methods

This analysis is based primarily on fifty surveys and interviews with people who had at
least one felony conviction from one or more of four Washington State counties (King, Pierce,
Yakima, and Clark). These interviews were supplemented by informational interviews with at
least one correctional officer and one defense attorney working in each of the four counties
selected. Several county clerks were also interviewed for the study. The four counties were
selected to maximize variation in LFO assessment and demographic composition. The interviews
shed light on how legal debt affects the reintegration process, as well as the methods used in
various counties to recoup that debt,

Respondents with LFOs were recruited through flyers posted in clerk, court and DOC
offices, as well as through word of mouth. The demographic characteristics of those interviewed
for this study are not identical to those convicted in Washington State Superior Courts as a
whole. (Information regarding the demographic characteristics of the sample is provided in
Appendix E). Due to the non-random nature of the sample, and because the interviews were
conducted in four counties, the interview results may not capture the experience of persons

convicted of felonies across Washington State. Nonetheless, the financial eircumstances reported
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by those interviewed were quite similar to those found in nationally representative surveys of
persons with criminal histories. Because the interviews were conducted in four counties, we are
unable to determine how frequently the collection tactics used in some counties are utilized
across the state. Nonetheless, the fact that these practices (such as issuing warrants after just a
short period of non-payment and re-incarcerating people for failure to make regular LFO
payments) are authorized by statute suggests that they may also occur in many other Washington
State counties.

Each interview began with a survey questionnaire to ensure that key background
questions were consistently asked of all respondents. These questions focused on the
respondent’s legal, financial, social and family situation. After the surveys were administered,
interviewers posed more open-ended questions designed to probe respondents’ experiences with
LFOs and to assess how their legal debt affected them. The open-ended portion of the interviews
was digitally recorded and the recordings were transcribed for analyses.” The main themes—
recurring experiences and reactions—were then identified. The results of the interviews are

described below.

*2 The interview data were analyzed in the following manner. First, the transcriptions were coded by the
two lead researchers for main themes, concepts and events. These are the themes that appeared frequently
or seemed particularly salient to the interview subjects. Once the codes were created, memos on key themes.
were developed. Representative excerpts from the interviews were identified to illustrate and discuss these
key themes. Contrary or diverging comments were also noted and allow us to highlight potential
contradictions in informants’ experiences or understandings.
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Results

Four main themes emerged from the interviews. Listed in order of frequency and
intensity _of expression, these irncluded: (1) The financial context and consequences of LFOs; (2)
The criminal justice consequences of LFOs; (3) Concerns about the processes by which LFOs
are assessed and collected; and (4) Concern about the loss of civil rights. Each of these themes is
described below, and representative excerpts from the interviews are used to illustrate the ways

in which it was expressed.

Financial Context and Consequences: Respondents in this study reported [iving under
adverse financial circumstances (see Table 7). Only 48 percent of those interviewed were
employed at the time of the interview. Just over one-quarter '(26 percent) had less than a high
school education and another 40 percent had only a high school diploma or a GED (General
Equivalence Degree). In terms of housing, one-quarter (26 percent) of those interviewed were
unstably housed (e.g. living in transitional housing or temporarily with a ﬁ‘ilend/family member)
or were homeless. Over half (58 percent) were supporting children either by raising a child in
their home or by providing child support payments. Most (60 percent) were under community

supervision at the time of the interview, and all had previously been incarcerated.
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TABLE 7. LFO INTERVIEW SAMPLE, SOCIAL AND FINANCIAL CHARACTERISTICS

Employed (full or part time) 48%
Less than a high school education 26%
{| High school degree or GED only 40%
Unstably housed/homeless 26%
Supporting children 58%
On community supervision 60%
Formerly incarcerated 100%

Source: LFO Interview Sample, n=50.

Poverty rates for those included in our sample were cstimated based on the income

reported in the survey portion of the interview. These calculations take into account marital

status, number of dependent children, and combined household income. The results indicate that

over half (51.2 percent) of the individuals interviewed were living on incomes that fell below the

federal poverty line at the time of the interview (Figure 2). (The federal poverty thresholds used

in this analysis are shown in Appendix F).
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Although the interview éample was not randomly drawn, the. social and financial
circumstances reported by those interviewed were quite similar to those found in national
studies. Researchers have consistently found that most people convicted of felony crimes
experience multiple forms of disadvantage that pre-date their criminal conviction. These include
comparatively low levels of educational attainment, high rates of unemployment, and limited
incomes.” For example, young male “prison and jail inmates earn significantly less at the time of
their incarceration than other young men... with the same level of education.™ Nationally,
nearly 60 pércent of all jail inmates report pre-arrest incomes of under $1000 a month.* Those
sentenced to jail or prison across the country are also more likely to suffer from mental and/or
physical health problems than the non-incarcerated.’® For example, more than one-third (37
percent) of jail inmates report living with a physical or mental disability.”” Finally, across the
country, most of those who are incarcerated are parents of minor children. For example, a recent
study found that roughly 70 percent of male state prison inmates aged 33 to 40 were fathers.”
Approximately the same proportion of female prisoners are mothers of young children.” In sum,
like those convicted of crimes nationally, the majority of those interviewed for this study
experience significant social and economic disadvantage. Most are _als,o parents of minor
children. Although prisoners’ disadvantage typically exists prior to conviction, researchers have

also found that that felony conviction and incarceration exacerbate these social and financial

* Pettit and Western 2004; Western 2006.
3 Western 2006: 101.

5 BJS 2004

%6 L urigio 2001,

ST RIS 1998,

8 Western 2006: 137.

® RIS 1999,
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difficulties. That is, criminal conviction and incarceration render already difficult and precarious
lives more challenging.

This theme was clearly articulated by those interviewed for this study, the majority of
who live on quite limited incomes. A clear majority of those interviewed for this study reported
that their difficult economic position became even more precarious as a result of their felony
conviction. In particular, many indicated that they were unable to get a full-time or regular job

because they had to report their felony conviction on job applications:

It [having a felony conviction] not only affects you financially, but it affects you
on everything, I mean, you can’t go gel a job without telling your employer that
you have a felony conviction. Almost every job, or every employer that you go to,
does a background check now. And, when they do a background check, if you
don’t tell them in the beginning, you're automatically fired. But, if you tell them in
the beginning, they have the vight to not hire you.

I remember I applied for a job, I was looking for a part-time job, and the lady
knew me, she said, oh, make sure you apply here, and when they saw my criminal
history record they were like, we can’t hire you, I'm sorry. Say I wanted to work
Jor the city or someplace that had a 401k 1 couldn’t do it, even with my
experience and, you know, I wouldn’t be able to do it.

At the time of my conviction I was a carpenter, but prior to that I had been a
technical writer earning very good money. I left that, knowing that I was going to
make less money as a carpenter, but now that I have the LFOs [ initially tried to
go back into technical writing, and found that the corporate world was not about
to hire anyone with a felony... They do criminal background checks, that’s pretty
standard, no matter what you 've applying for these days.

The job that 1 used to do, I can’t do it because I have a felony record... I was a
metro driver. If I can’t get on disability, I'll go get trained in something else, but
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I'm 45 years old and I've been a driver since I was 24, so I don’t veally know
anything else, so I've have to start all over again, get trained and I'm 45, and I'll
be fifty, you know and I'm trying to start all over...

Many also noted that their felony conviction made it difficult for them to rent an

apartment:

You can’t rent - if I want to go rent a place in a crack neighborhood, I could
probably do that. That's probably what I'm looking at, you know? But I don’t
want to do that. I don't want to live there; I shouldn’t have to... not because 1
have a felony conviction.

I'd call places, apartment managers, and they'd say "No, we can't help you.”
You know, they look at a felony comviction as that — a felony conviction. They
don’t care what it’s for. I've had people tell me that. We down’t care. It’s a felony
conviction, we won't take you.

It [having a felony conviction] makes it havder for me to get an apariment. Yeah,
I got an apariment vight now, it’s in, back in the neighborhood where’s all the
drug activity, and all kinds of, just bad stuff that I wanted to leave, but I couldn’t
get an apariment no place else. No place. They go back on my criminal history
seven years. 1'm like, seven years ago, ok well, here I am now. Can I have an
opporturnity? No.

As a result of their difficulty finding work and stable housing, many respondents
described living in dire financial circumstances and being forced to make difficult financial
choices:

Well, how are you going to gét vour life in order and pay your LFOs if you don'

get off the street? If  want to take a shower it costs me 83.75. But I can’t afford
$3.75 a day. '
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Af the time it was hard because [ was on welfare as well... and then my grant was

only like 3540, and still paying rent and utilities, so it [the LFO payment] hurt,

and I had two kids ar that time, so it just made it harder to pay for groceries and

all of that for the kids. ’

Although a minority of those interviewed indicated that they were on relatively solid
financial ground and that making payments toward their LFOs was not unduly burdensome, the
vast majority of those interviewed did not find themselves in such fortuitous circumstances. For

many of the interviewees, the challenges associated with poverty were compounded by

significant health issues, family obligations, and difficulties in securing stable housing:

Everybody wants a piece of my disability check every month. I can’t, I can’t even
afford to live on it, let alone if I take out everything that everybody wants. Here'’s
what I told the DA, I said, just keep my check. I don’t want it. That way, I'm not
responsible; I don’t have 1o pay nothing... Somebody’s trashed my windshield on
my truck. So here it's sitting out, I don't even have a windshield and this is
November.... And I can’t even get an apartment; I can’t even afford Section 8. 1
gof to live in this shelter.

One respondent living with AIDs reported that:

I live on $600 and something dollars a month, it's a challenge, and then I have

these other challenges in terms of eating. So it makes it hard, harder, to get
through the month without getting sicker.

Living on small incomes and in difficult housing situations meant that making even small

LFO payments was a significant burden for many of our respondents. Several described making

difficult decisions about which bills to pay in the face of a financial shortfall each month:
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1 take it {the LFO payment] out of my social security check, it's part of my budget,
s0 at the beginning of the month, I make my budget, I pay my rent, I pay my house
fees, because there's a fee to pay at the house where I'm at, for toilet paper,
laundry soap, stuff like that, and then I also put money, I get the money orders for
paying my LFOs. But sometimes I don’t have enough left over for food.

Well, just little things, I mean, $25 [the LFO payment] can go a long ways, it can,
it doesn’t, but it can, so it took little things from my kids and stuff like that ...

I got my Section 8 voucher...if I fgot] a one-bedroom apartment, my part would
only be 8216 a month, but I don’t have $216 a month. Cause I gotta pay 850 a-
month on the LFOs. If 1 did pay the 3216, I couldn’t feed myself, I couldn't pay
LFOs and utilities.

$10 doesn’t sound like a lot, but it is a lot when you're living on $300 a month.

As described above, respondents frequently reported they were simply unable to meet.
their household obligations and LFOs each month and thus were left with the difficult task of
balancing their budgets and making ends meet. In attempting to resolve this dilemma, some

reported borrowing from family, friends and lending institutions in order to make their LFO

payments:

Well, luckily, before... because of my age, and before [ was incarcerated, I had a
long-standing employment, and I had fairly, actually really good credit, and even
with being incarcerated, my score did not get daniaged so badly, so much so that
really right now I've actually been subsisting on my credit cards for the basic
needs of life, and so then when I do find employment, knock on wood, that will be

42)



THE ASSESSMENT AND CONSEQUENCES OF LEGAL FINANCIAL OBLIGATIONS IN WASHINGTON STATE

one of the other things that I'll pay off.

A lot of the things that I have bills for ave personal loans, people who help me to
make it through the month. So I pay them back at the end of the month. For me,
paying people [that I borrow from] is a priority more than it is paying these
things [LFOs] that | have been paying for a long time. You live on the amount of
money I live on; it just doesn’t make it all the way to the end of the month.

Some respondents also expressed concern that because they were not able to make

regular payments toward their LFOs, their debt would continue to accumulate and they would

never be free of their LFOs:

1 figured out that like all the funds I owed, going on the current paymeni plans, I
Sigure out I'll be paying till I'm past 30 years old. And I've been doing it [paying]
since F'was 18.

With nothing to pay, you know, to put me in a situation where I'm supposed to
pay, it’s compounding it worse and worse, it's making it worse and worse, At this
rate I'm gonna be in debt for the rest of my life.

My biggest question is, am I ever going to pay this amount off? At the rvate I'm

going now, I'll never pay it off. That amount now is about §44,000, Because of the
interest, and in spite of me paying the payments pretty religiously.

Respondents also reported that their debt had affected their credit rating, which had

impaired their ability to find stable housing (already diminished as a result of their felony

conviction):
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I couldn’t get an apartment. They just said your credit’s no good and we don't
want to rent to you. You 're a liability, pretty much.

I'm having a hard time finding an apariment because I have bad credit from these
"~ LFOs.

It flegal debt] prevents me from getting my own apartment. So it’s like, I'm still
transitioning from uh, from incarceration, and um, vight now, for me to get my

own apartment, chances of it are zero to none. ‘Cause I can’t get past the credit
check.

Many of those interviewed for this study stressed that their LFOsApotentially affected
family members, including children.®® Given their limited financial resources, many respondents

felt they had to prioritize their responsibility to their family before making payments towards

their LFOs:

I have three kids, you know, and I have a house, and those things all have to come
Jirst. And so I get to my LFOs when I can. I have a car payment, and I have to
have a car that gets me to work that's reliable, you know, so I can get 1o work,
and so all these things add up. It's like, to have time for these LFOs, you know, I
understand we re supposed to pay, I want to pay it back, you kmow, that's what
the state deemed that I owe to the community, so I want fo pay that back. But right
now, I just can’t.

Well, you know, like I said I have three girls, and two are in high school, so it

% partners and spouses are also affected by lost income. According to several clerks interviewed for this study,
spouses” wages are included when determining minimum monthly paymenis. In addition, if the spouse of an

unemployed person with LFOs is working, clerks may garnish the working spouse’s wages (up to 25 percent) as
“community property interest.”
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[making LFO payments] would actually take away from them, cuz we do reduced
funch. So if I was to pay my fines every month, I wouldn’t be able to pay for their
reduced lunch. And then I would actually have to take off like $150 off of my
grocery, or the hygiene that I put into the house. Cuz everything's on a budget, we
live on a budget. And so with that budget, especially with me being the head of
household, I have to budget for everything... so I just can’t pay my LFOs right
now,

Well, it [paying the LFOs] affects me as far as I have other obligations like child
support. Child support, and then I have a mortgage, and that’s not even including
insurance and taxes... So, you know, that’s just the payment of the morigage, then
I got insurance, taxes, and then I have to do, like I said, I got child support and
other household bills. You know, home phone service, trash service, got
electricity, and waler, and that's all separate. I got to pay all that stuff. Basically,
it {the LFO] is a bill, a big bill on top of that. There just isn’t enough for all of
that.

Most respondents accepted the idea that they should be held accountable for the harm
caused to society as a result of their past behavior, although most felt that they paid their debt to

society by serving time. Still, many were receptive to the idea of making restitution either

through payments or community service:

I think it is fair, I think that if you break the law like I did, there should be some
um, consequences for my behavior, and so I'm trying, that's why [ said, 'm trying
to be responsible in other areas of my life too.

OK, I'violated the law, and I did something that was not in sync with what general
society does, but at the same time, I paid, and I'm still paying and paying, and so -
um, you know, I do a lot of other, community service type work, And I wish they
could trade some of that for the money thing.

However, many also felt that the total amount assessed was unreasonable, and
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particularly objected to the accrual of interest on their debt. Some respondents who nonetheless
made an effort to pay off their LFOs felt the monthly payments expected of them were simply

unrealistic:

She [the Community Corrections Officer] thinks that I'm in a position to pay them
off, that I should do that. But I just got the job. I have, I have so many bills, just
stacked up, I was living out of my car for like, like six months, living out of my car .
with three kids. [ was hopping from family house to family house that didn’t wani
you, and three kids, so I wasn’t able to pay anything... .

And it's like clearing away the wreckage of my past. How do I start with that?
I've gor 360,000 [in LFQOs]. I mean, those are assets that some people have, you
know, but I don’t have that, I can’t accumulate any assets, because of that [felony
conviction], you know, being a barrier. So you make payments when you can...
But like I said, I'll be paying for it for the rest of my life.

For some, the size of their legal debt was overwhelming and led them to simply ignore it
entirely:

Cause in all reality theve’s no way I can pay it, so, I don't worry about it, If it

came down (o i, they put me in jail, I'd serve time to pay off the fines that would

be fine with me, either way. I mean, it’s impossible to pay. I only make $180 a
month anyway. '

You know, there’s no way I can pay ii, so I don’t even think about it, you kmow,
one way or the other.

I mean, even if you have a normal job, you can’t really gain no headway. I mean,
the bottom line is if I go pay on it, and $50 a month ain’t covering it, and 'm still,
you know I'm still toiling forward, then why would you want to pay on something
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without seeing any deduction in the debt that vou owe?

It would just be nice fo get it to where you could see headway, to where you 're not
back-peddling to try to make vour debt good, where you're not seeing no
headway, then what'’s the sense of trying to pay on something, to where you're
Just constantly seeing yourself going backward, It's frustrating.

In a few cases, respondents reported that their legal debt created a disincentive for them

to find work:

Cause as soon g5 I get off of DSHS, and I'm self-supporting, they will come in,
each little outfit, and say, well we want this much, we want this much. They'll take
il out of your check. And by that time, you were better off to stay on welfare.

1 ffitled out] an application for the Old Soldier’s Home, I'm tempted lo just go to
the Old Soldier’s Home and let the VA take care of me for the rest of my life...
It’s, it’s like a retirement home for velerans, but even though I'm only 50, { can go
there. I'm eligible to go there, let them take care of me... Idon’t want to give up,
goin’ to the Old Soldier's Home is kinda givin' up, you know, but I don’t think I
have aq choice about it.

Well, [the LFOs make] it hard to maintain a normal job, because every time you
turn around, you're going lo gel your checks garnished over something. If you
ain't gonna make no headway, then why do it?

Although the interview protocol did not include questions about recidivism, several
respondents indicated that LFOs may actually encourage them to return to crime:
Most of the people out here that have to pay fines ... Are going to go and break

laws to get the money? I haven't done that, but I'm telling you, it's crossed my
mind.

(47)



THE ASSESSMENT AND CONSEQUENCES OF LEGAL FINANCIAL OBLIGATIONS IN WASHINGTON STATE

And my last PO, I asked her for a bus ticket to get to my appointments, she's like,
oh, we don’t do thar anymore. It’s like, oh, ok, I'm not supposed to do any crime,
I'm not supposed to... and frankly, I mean, I'm not irying or wanting to do any
crime, and 1 still can’t quite commit myself to do prostitution, but I think about it
sometimes... af least that way I could pay some of these damn fines.

Legal debt also limited some respondents’ efforts to enhance their education or otherwise

improve their occupational situation:

1 got my undergraduate degree priov lo my conviction. I would like to do graduaie
school. I have not yet looked into, uh, what the finances of that are going fo be,
but um, yeah, $200 [in LFOs] a month is going (o have quite an impact on

whether or not I can go to school full-time, whether or not I can go to school at
all.

Well, i1, I've been a fisherman for a long time, and I've been a laborer, and now

my truck driving, I can’t do it no more. Because the state took my license away.

I’'m in noncompliance because I can’t pay, and I can’t go 1o a program ‘cause | 'd

have to pay for that too.

In sum, the majority of those interviewed for this study, like those with felony
convictions more generally, live on very limited incomes. Although most were likely poor prior
to their incarceration, their criminal conviction made securing work and stable housing even
more difficult. Some also reported that efforts to improve their educational or occupational
situation were rendered still more challenging by their debt, poor credit, and criminal record.®’ In

this context, the idea of avoiding work or returning to criminal activity appeared to some to be a

rational course of action.

# Several clerks interviewed for the study also reported that employers generally dislike hiring those whose wages
are garnished because of the cumbersome bureaucratic processes garnishment entails.
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-As a result of their dire financial circumstances, most of those interviewed reported that
making even small LFO payments was quite difficult. Making these payments also limited
respondents’ ability to assume responsibility for their children and other dependents, a dilemma
that led some to not make regular LFO payments. Indeed, many reported that they prioritized
other financial obligations, particularly taking care of family members, over their LFOs, even if
that meant risking re-incarceration. In some cases, LFOs so overwhelmed respondents that they
chose to ignore their legal debt entirely. Many of those who did not make regular payments
toward their LFOs became embroiled in the criminal justice system as a result.

.Criminal Justice Consequences: Many of those interviewed for this study did not make
regular LFO payments, a practice that appears to be widespread among others convicted in
Washington State Superior Courts {see Table 2). Failure to make regular LFO payments meant
that some respondents continued to be ensnared in the criminal justice system long after they had
completed the confinement sentence associated with their original felony conviction(s). Some of
these individuals were still serving a community supervision sentence at the time of the
interview, and reported that their failure to make regular LFO payments was the basis of a
correctional violation, warrant, re-arrest and/or re-incarceration by the Department of
Corrections:

- Even if you miss a paymeni, then you get a probation violation. And that means

like you go back to jail, you know, or they give you some, it depends on who your

probation officer is... And so like, if, say I don't pay this much, they’ll send

something in the mail saying that if [ don’t make the payment then they’ll issue a
probation warrant out for my arrest, '

Interviewer: When you were on probation, did you ever got violated for
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nonpayment?

Respondent: Min-hmm. It happened a lot.

Interviewer: And what happened once you goi violated?

Respondent: You go 1o jail!

Interviewer: You went to jail for that several times, it wasw't just that once?

Respondent: No, it's been a few times...

They came to my house in Renton, telling me I didwn’t pay. I missed two payments.
And they came to my house and I got 10 days for that. You must make the
payments, that’s a warrant if you don’t. You get arvested and booked, you go
upstairs, You come downstairs, they tell you you're doing 10 days for probation
violation, and pay your fines, and before they leave they tell you again... they tell
you to pay your fines.

Interviewer: Have you ever had your CCO violate you for nonpayment?
Respondent: Yeah.
Interviewer: What happerned?

Respondent: It was just another 60 days in jail.

Respondents’ reports of being violated by DOC officers solely for non-payment of LFOs
are somewhat puzzling. According to DOC officials, the Department of Corrections no longer
responds to failure to pay LFOs by issuing warrants or incarcerating violators unless failure to
pay is accompanied by other violations of the conditions of supervision, Yet some of those
interviewed for this study indicated that they had been violated by their correctional officer

solely for non-payment. There appear to be four possible explanations for this discrepancy. First,
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it may be that our respondents were describing incidents that took place prior to the shift in DOC
policy. Second, it may be that the DOC’s new policy has not been fully assimilated and
implemented across all counties. Third, our respondents may have had other violations in
addition to failure to pay, but did not realize, recall or report this, Fourth, respondents may have
thought their CCO issued the warrant, but in fact the warrant was issued by the courts (which are

authorized to issue warrants for any violation of any condition of sentence).®

Some respondents reported that their LFOs increased if they were re-incarcerated as a

result of non-payment while on community supervision:

I'm not getting released from county jail until I sign those papers that say yes, I
will pay this amount, so what I'm doing there is setting myself up for violation.
And so I go back to jail, and then I'm rvacked again, by the time I lefi I owed $261
lo the jail. Ok? Do you know when I went in I owed 311, I stayed there one week,
and by the time I checked out I owed $261 and I didn't see the doctor, T didn't
dare, I didn’t dare see the doctor even though I needed medication and I had
withdrawals from being on lithium... because that would cost me another 310 for
the doctor visit, it would cost me 810 for each prescription they were issuing me
Jor just the few days I was there. So they let me sit there and have withdrawals
Jrom the medication, you know rather than what was I supposed to do, and I still
racked up $261.

They told me that down when I first got my interview before the couri to get the
PO [Probation Olfficer], she told me that if you don’t pay, they can re-arrest you,
and then you pay for going through the process of them having fo re-arrest you
and incarcerate you... you pay for that too.

Other respondents reported that spending time in jail was a means of reducing or

% In any event, the Department of Corrections is authorized under RCW 9.94A 634 to treat nen-compliance with
arny condition of a criminal sentence as a violation of community supervision. Similarly, RCW 9.94A.740 and
9.94A.737 authorize the Department of Corrections to issue warrants for and sanction those who are alleged to have
violated any condition or requirement of community custody. Thus, the experiences described by interviewees do
appear to be inconsistent with current DOC policy, but do not appear to be inconsistent with statutory law.
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eliminating debt (officially known as the “pay or stay” option):®

And then you go in front of the judge, and they say, well you have a probation
warrant, a no-bail warrant, because you didn't pay your fines... And then you
say, well I can’t pay, your honor, I'm not going to pay. I don’t have the money to
pay. He said, ok, 60 days. To wipe off your debt. You either pay, or you do 30-60
days to wipe off your debt. Depending on how much debt it is. A lot of times

they Il wipe off your debt by going to jail. But you gotia tell them straight up that
you're not going fo pay.

I had three or four felony warrants for not complying, with uh, paying my fines,

and not complying with some other rule, and I went and turned myself in, I could

have either sat for 30 days or paid the $300, so I paid the $300, cause that's a

long time to sit for §300!

In summary, some respondents reported that failure to make regular LFO payments was
treated as a violation of community supervision, and therefore triggered the issuance of a
warrant, an arrest, and/or re-incarceration. In some of these instances, incarceration was reported
to be a sanction for non-payment that in some cases increased their debt. In other cases, serving

time in jail was reported to have been a means of reducing LFOs,%

Criminal justice consequences for non-payment were not restricted to those still under

% A phone conversation with a Community Corrections Officer (CCO) in the county in which this respondent was
convicted confirmed that this “pay or stay” option was frequently utilized. Under RCW 9.94A.634(3)(c) and (d),
incarceration for non-payment of LFOs is permitted but "Before converting a defendant’s legal financial obligations
to jail time, for failure to make timely payments toward those obligations, the court must find that the defendant's
failure fo make payments was willfu!” (see also State v, Curry, 118 Wn,2d 911, 917-18, 829 P.2d 166 (1992).
Similarly, the U.S. Supreme Court has ruled that debtors cannot be imprisoned for failure to pay if they are indigent
and non-payment is therefore not willful (Bearden v, Georgia 461 U.S, 660 {1983).

¥ RCW 10.82.030 specifies that if a person is solely incarcerated for non-payment, then a financial credit is applied
towards one’s LFO. However, if someone is re-incarcerated for non-payment and additional DOC violations, the
credit does not have to be applied. This may account for the different experiences reported by the interviewees who
were re-incarceraied while on commiunity supervision, Moreover, some jails assess their own fees to cover the costs
of booking, confinement and services. Thus, a person may reduce court or DOC debt by serving time in jail, but
increase their financial obligation to the jail at the same time,
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correctional supervision. Some respondents no longer under DOC supervision reported that the
courts had issued a bench warrant for their arrest as a result of their failure to make regular LFO
payments.® In some counties, this appears to be a rare practice, reserved for cases involving
long-term non-payment of restitution. In other counties, however, respondents suggested that

falling behind just a month or two on fees and fines was enough to trigger a warrant:

In 2001 the judge locked me up for nonpayment for the 360,000 fine. He said,
clearly you have an I don't care attitude, as though you're not going to pay
anything, so I'm going to give you the weekend in jail to think about what you're
going to pay for the vest of your life. So he put me in jail for the weekend.

Interviewer: Have they ever picked you up for nonpayment?
Respondent: Oh yeah, they came right fo my door in the middle of the night.
Interviewer: And what happened then?

Respondent: Oh, well they were real nice fo me, they came and knocked on the
door, they let me get my shoes and socks on.... They said you haven't made
payments so you ve under arrest, so they take you on down there and you spend a
Jfew days there before you go see the judge.

Interviewer: So in that instance, how long had it been since you made a payment?

Respondent: Oh, like a month. A month, yeah. See, being arvested, when you get
arrested for not making payments, they, it's automatically, it’s $300 or 30 days in
Jjail. But the bad thing about it is you pay $300 that goes toward your fine, but you
spend 30 days in jail it don't go foward nothing... Yeah, 30 days in jail or §300. If
you have money in your wallet right there, usually the judge will let you go. But if
you uh, but the thing of it is, it’s a rip-off of the tax payers, because the tax payer
has gol to pay to keep you in ihere.

% Under RCW 9.94A.760, “If an offender violates any condition or requirement of a sentence, the court may modify
its order of judgment and sentence and impose further punishment in accordance with this section.”
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Thus, in at least some Washington State counties, bench warrants are routinely and
quickly issued for non-payment of LFQs. * It is unclear from these accounts whether the “pay or
stay” option is used to punish non-payment or to reduce LFOs.* In either case, respondents

reported that fear of being sanctioned for non-payment led them to hide from the authorities:

Well I was paying $20 [a month] until I lost my job and [ decided to just cut and
run on these people, and then they caught up with me, and I just, he [the CCO]
wanted me to send 320 or $40 a month, I said, Ted, the money s nof there! So I'm
On the run again,

Interviewer: Have you ever had a CCO violate you for nonpayment of your LFEO?

Respondent: Um, no, not yet, but I'm scared to call him right now. He might take

my survey money. I'm layin’ low vight now.

In sum, the majority of respondents interviewed Were unable to make regular payments
toward their LFOs. Many of those in this situation reported that their failure to make regular
LFO payments meant they were subject to (re)arrest and (re) incarceration. Even if not arrested,
the issuance of a bench warrant can have important consequences, including the loss of federal
benefits. Indeed, federal welfare law prohibits states from providing TANF, Supplemental

Security Income (SSI), public and federally-assisted housing, and Food Stamps to individuals

% Respondents’ claims that bench warrants are often issued even after short term non-payment in some counties was
generally confirmed by clerks interviewed for this study.

¥ Under RCW 10.82.030, if a person is imprisoned for non-payment of fines or fees, “The amount of such fines and
costs owing shall be the whole of such fines and costs reduced by the amount of any portion thereof paid, and an
amount established by the county legislative authority for every day the defendant performs labor as provided in
RCW 10.82.040, and a lesser amount established by the county legislative authority for every day the defendant
does not perform such labor while imprisoned.”
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who are “flecing felons” (i.e., have a bench warrant stemming from a felony conviction) or are in
violation of a condition of probation or parole.® Although some respondents reported that they
were able to reduce their legal debt by serving time in jail, others reported that their legal debt
increased as a result of their re-incarceration. The threat of criminal Jjustice intervention created
an incentive for those who had not made regular payments to hide from the authorities.

Concerns about Assessment and Collection Processes: Regardless of whether they made
regular payments toward their .LFOs, many respondents reported that the rules governing the
imposition and collection of LFOs were unclear. As a result, manyAintcrviewees were confused
about their legal obligations and rights. This lack of clarity was reported to exist at every stage of

the process, starting with the assessiment of LFOs:

The largest thing is the absolute uncertainty and mystery that swirls around
LEQOs... I came out of court, out of my sentencing with about $1800 in court
Jees.... And at that time I knew that there was some sort of mysterious hearing
way down the voad that I had at that point alveady waived my vights to attend, uh,
that would set down my restitution. Um, so, and I... you know, I was distracted
enough, I was going to jail in three weeks, so I didn’t know what that restitution
amount was going to be... Later down the road I received a judgment in the mail
that said I now owed $41,000 for uh, restitution. And that’s all I was told.

Where do they get that amount of $21007 Where did that come from? As far as I
know, that's just, I had a court-appointed atiorney, that was like $600, and the
rest was like victim's fees and assessment fees and everything. There was a family
member that was involved with this. So I have to pay a family member who was
involved in this incident. And that’s kind of confusing to me as to why I would
have fo pay a victim’s assessment fee that’s like 3500 and pay the victim too. And

# 42 US.C. § 608 (a)(9)(A)ii); Szymendera 2005. The Social Security Administration’s Office of Inspector
General matches “wanted persons files provided by the participating law enforcement agency against SSA’s
computer files ol individuals receiving Title XVI payments, Title 1T benefits andfor serving as representafive
payees” in order to ensure that benefits are stopped in such cases

(See hitp://www.ssa.gov:80/oig/investigations/fugitivefelon/fugitivefelon.htm),
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I don't understand... where that comes from, and then all these other fines and
stuff like this, I don’t kmow where, how they get that figure of $2100.

Respondents also reported they were not informed or aware of the potential financial

consequences of conviction when they opted to plead guiity:

And I didn’t really understand anything about the criminal justice system. But
that’s what the aitorney explained io me, that if I did the plea then I wouldn’t do
that much time, you know, supposedly... But, after looking at it, I knew that my
victim's compensation fee was only $§500, but I never realized that the $20,000... I
didn 't realize the cost was going to be 320,000 later.

Some respondents were particularly upset to learn that they had been charged a fee for

the defense attorney they were told would be provided for them because they were indigent:

When a person is arrested, they say that if you don't have the money to afford an
attorney, one will be provided for you. They dow't say that at the time of
senlencing, that you're going to have fo pay a court cosi, attorney’s fees, so on
and so forth etc., and it’s like at the end of it you're like well wait a minute, if I
couldn’t afford an atforney at the beginning, how can I afford the atiorney now!
And it’s like, that part just has always evaded me, it’s like, this doesn’t make
sense! I mean if one is going to be provided, well provide one! It’s just thal pari of
it I've never understood, and it’s just like, you know, ok, so you can’t afford an
attorney, then what's going lo change while you're in jail? While you've
incarcerated you ve not making any money.

They say you get a free lawyer cause your indigent and then they charge you $750
to pay for your lawyer.

The process by which monthly payments amounts were determined was also unclear to
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many of those interviewed:*

Interviewer: So they didn’t ask you how much you can pay each month?

Respondent: No, it comes in the mail, and you open it up, and it says you owe
850, a little envelope thing and you put the money in it and ship it off to them.

Interviewer: And did they set a minimum monthly payment for you?
Respondent: Yeah, that's already been set up. That’s $50.
Interviewer: Who determined that amount?

Respondent: I have no idea.

Interviewers: Did anybody ask you how much can you pay, or negoliate with
you?

Respondent: No, this is just what it is.

Many of those interviewed also reported that their efforts to negotiate their monthly

payment amounts were unsuccessful:

I cafled because once I got laid off, I called them to try fo tell them that I'm
getting laid off and I really won't have the money to send in and can we work out
something else, but the lady said no. She said, “Because you already have a
warrant for your arrest. "I said. “For what?"” “Because you only been sending
810 and you were supposed to send 365 a month.”'

% Under RCW 9.94A.760, monthly payments are to reflect consideration of the convicted person’s financial
circumstances: “In order to assist the court in setting a monthly sum that the offender must pay during the period of
supervision, the offender is required to report to the department for purposes of preparing a recommendation to the
court, When reporting, the offender is required, under oath, to respond truthfully and honestly to all questions
concerning present, past, and future earning capabilities and the location and nature of all property or financial
assets. The offender is further required to bring all documents requested by the department.”
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I've been trying to get it changed from §100 to anything a month, you know, fo
anything less than $100 would be reasonable. You know, and the only way I can
go change that, I mean I went to the desk, where you go set up your restitution,
and they said well we need a §300 deposit, How are you going to pay a deposit on
restitution? I said well I can’t pay this deposit. I can't even pay $100 a month,
how can I change it? Well you gotia talk to the judge. How do I talk o the judge?
You got to go to court. How do I go to court? You got to not pay your fines to go
to court. So I got to risk going to jail to talk to the judge and tell him that I can’t
afford to pay this much a month? And what if I go to court and he says you didn’t
pay your fines this month, youre going to jail for two years?”

Approximately half of those interviewed for this study reported that they were receiving
monthly statements, which made it easier to keep track of their legal financial obligations.
However, the remainder reported they did not receive monthly statements, which led to

uncertainty about how much they owed:™

So there's no like system by which you cam, you kmow, easily access your
payments, see if your money's being handled correctly, and uh, you can’t get an
answer when you go in and you ask... you know, initially I was obsessed with
whether this would be on my credit report. I had no idea, couldn’t get an answer.
- Except for, well if we decide if we’re going to send it to collections or your credit
report, then it’ll show up. Oh, ok, well what’s the basis for that? Well, if we
decide.... You know, there are no guidelines to really follow as far as that goes,
and as 1 said, ten years down the road I have no idea if this amount is going fo be
tramsferred to a civil judgment and what that's going to entail...

Respondent: Yeah, I don't know [how much I owe]. I just, I think when I got in
irouble with it, they told me I would have a 8500 fine.

Interviewer: You've never goiten a statement in the mail?

™ This individual reportedly had received a suspended sentence, and feared that non-payment might have triggered
the imposition of the full, two year sentence.

" Although the AOC sends monthly statements to all of those who owe LFOs, high rates of residential turnover
among those with felony convictions appear to undermine these efforts,
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Respondent: No, no statement, never paid nothing.
Interviewer: Did your CCO tell you about it when you were on supervision?

Respondent: No, never told me nothing about it, or anything, that's pretty much
why I haven’t paid, nobody said nothing, so you kmow, I didn’t think I really still
had to pay it or something, because I know sometimes if you don’t pay your fine
they come and get you and put you in jail. But I didn't hear nothin’ about it,

Interviewer: Do you know how much you owe?

Respondent: No, because at the time I was pregnant, and I think I got them
waived, I didn't have to pay them af thai time. So I think that’s why [ was a little
confused about i,

Interviewer: So you thought they were gone, and then you found out later they
didn’t go away?

Respondent: Yeah. Right. And so I got off probation and everything, so I just
assumed I was done. And no one told me that I still owe this money. It wasn'i till
it got sent to the collection agency that I found ou.

Interviewer: So you were saying, it sounds like you don’t know exactly how much
you owe, but it's still in the thousands.

Respondent: I don't have a clue.
Interviewer: You don’t get any monthly statements?

Respondent: No. I get arrested. And then they tell me.

The process by which one might petition for remission (debt relief) or a certificate of

discharge after paying all of one’s LFOs was also unclear to many:

Interviewer: So you said that you 're trying to get it [the conviction] expunged?

Respondent: Yeah.
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Interviewer: How are you doing that?

Respondent: Well, vight now I just been going on-line and looking at some of the
sites that explain the process, but it’s in, it’s in court-speak, you know, and so it’s
not, it’s not real easy to translate. But I can read and so I'm trying to work my
way through it. There was an article on an organization that was working with
people to do that, and I saw a flyer and um, 1 haven’t been able to find them
again, because I'wasn’t able to make it to the session that they did...

{ used to dabble in the law library when I was locked up and stuff, and we found
this thing that said if you pay on your LFOs for one year, and you do it without
missing any payments, they would, the court could just drop the whole thing....
But they don't honor that either. I don’t know how fo gel them to honor that.

Respondent: Because I didn’t know that I still owed the money, and then, even

now it's frustrating, because then once I paid it, I didn’t know that I still had to, to

get this certificate of discharge, it was now up to me. And I'm still a little upset

about that,

Interviewer: How did you learn about what you had to do?

Respondent: Um, just my own research on the internet and stuff...

Interviewer: And what do you have to do to get a certificate of discharge?

Respondent: I had fo... [ weni yesterday and got the paper that says I satisfied my

Judgment. And um, I have to contact the judge that sentenced me, and 1 guess find

out when he’s available to see me or something and have him sign the certificate

of discharge. It’s a lot of work. '

In sum, respondents described a profound sense of uncertainty about the rules governing
assessment and collection of their LFOs. Many reported that they had no input in the
determination of their monthly payment. About half reported that they did not receive monthly

statements. Many also expressed frustration with what they perceived as a convoluted and

impenetrable set of rules and institutions that manage LFOs.
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Concern about the Loss of Civil Rights: For the majority of respondents, financial
concerns and the desire to extricate themselves from the criminal justice system were reported to
be more pressing concerns than the re-estabiishment of civil rights. For a minority of
respondents, however, the fact that they are unable fo restore their civil rights until they paid off

their legal debt entirely was quite upsetting and contributed to their sense of ostracism and

alienation:

11 [not being able to vote] is one piece of a much larger feeling of not being
perntitted to participate in society that I'm supposed to be adjusting to again.

The thing that really hurts me is not having the ability to vote. So that’s the
reason I'm pursuing the expungemeni, because for me, just being involved and

active politically, it's something that I really value, and I don’t have that right to
vole.

Twould love to vote. I would love to work on a campaign, you know?
I'would love to be involved in my community. Right now, I have lo realize that |
can’t, because of what I did. Bui that huris, that hurts a lot.

That’s really messed up that we can't vote. It makes me feel less of an American,
that's what we have, is our vight o vole.

Thus, in addition to the added financial stress, concern about on-going criminal justice
entanglement, and frustration with LFO assessment and collection processes, a minority of those
interviewed experienced the loss of their civil rights as an additional penalty, one with a great
deal of symbolic and psychic importance. Nationally, there is some evidence that restoration of

voting rights aids reintegration and reduces recidivism.”

" Uggen and Manza 2006.

(61)



THE ASSESSMENT AND CONSEQUENCES OF LEGAL FINANCIAL OBLIGATIONS IN WASHINGTON STATE
Interview Themes: Summary

To understand how LFOs affect people living with felony convictions and impact their
capacity to establish stable and productive lives, fifty people with at least one felony conviction
from one of four Washington State counties ‘were interviewed. These interview respondents
consistently reported that LFOs make it even more challenging for them to “re-enter”
mainstream society and establish stable and productive lives, for a number of reasons.

First, if paid, LFOs.rcAduced respondeqts’ already quite limited income. Resee;rchers have
consistently found that most people with felony convictions are poor prior to their conviction.™
Upon release from jail or prison, they are further disadvantaged in the labor market by their
felony conviction, which also places constraints on their ability to secure stable employment and
housing.™ Incarceration also significantly reduces the already-limited earnings potential of the
convicted.” These difficulties, widely reported in national surveys, were also described by the
majority of those interviewed for this study. Specifically, most reported that their criminal record
adversely impacted their capacity to find stable work and housing. LFOs were reported to
exacerbate these difficulties in a number of ways: by reducing already limited incomes; by
adversely affecting credit ratings (checked by many potential employers and apartment
managers); and by extending criminal justice supervision and sanctions for those who did not
make regular LFO payments. It is therefore unsurprising that many respondents were unable or

unwilling to make regular LFO payments. Indeed, researchers have found that income [evel is

BRI 1998; BIS 2004; Western 2006,
" Kerley, Benson, and Cullen 2004; Pager 2003, 2005, 2007,
> Western 2006.
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the most important predictor of whether people pay their LFOs.”®

Non-payment, in turn, was reported to render those with felony convictions and legal
debt vulnerable to additional sanctions, including worsened credit, the loss of civil rights, and,
most importantly, continued involvement in the criminal justice system. It is important to note
that inability to pay also prevents people who have otherwise completed their sentence from
receiving a certificate of discharge and applying to expunge (i.e. discharge) their criminal
conviction. As a result, their conviction remains on their record, which has important financial
implications that further reduce their capacity to pay their LFQOs,

Although LFOs are intended, in part, to offset the fiscal costs of criminal behavior,
sanctioning non-payment appears to lead to a significant expenditure of criminal justice
resources, at least in some counties, While some of those who were re-incarcerated for non-
payment reported that they were able to reduce their legal debt by serving time in jail, others
reported that their legal debt increased as a result of their re-incarceration. Respondents also
expressed significant confusion and frustration with the institutions that assess and collect legal
debt, and with the rules that govern that process. As a result of all of these factors, many reported
that their legal debt caused considerable anxiety and stress. In addition, the interview findings
provide reason to suspect that legal debt creates counter-productive incentives; for example, to
stay on welfare rather than work, or to run from authorities in order to avoid criminal justice
sanction.

The results of the interview portion of this study thus indicate that adding LFOs to the

many considerable challenges associated with re-entering society renders that process

7 Ruback et al. 2006.
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significantly more difficult. In particular, respondents reported that their ability to survive and to
fulfill their family obligations was precarious, and that having both a felony conviction and
LFOs made stabilizing or improving their occupational and educational situation even more
challenging. Thus, the interview results suggest that the requirement that those convicted of
cﬁmes pay significant fees, fines and restitution orders lies in tension with state and local efforts
to encourage successful re-entry and stabilization after conviction. LFOs thus have significant
consequences, many of which appear to hinder rather than facilitate the re-entry process. These
consequences not only affect those who have been convicted of crimes, but their families and
communities as well. The continued impoverishment of those with LFOs also fails to serve crime
victims awaiting restifution.

The following section of the report summarizes this study’s empifical findings, considers
their policy implications, and offers policy recommendations intended to minimize the adverse
impact of LFOs on the re-entry process while maximizing the likelihood that crime victims will

receive compensation for the monetary costs associated with their victimization.
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PART III. SUMMARY OF FINDINGS AND RECOMMENDATIONS

This section of the report briefly summarizes the empirical findings, identifies questions
that may be answered through additional research, and offers policy recommendations aimed at

mitigating the adverse cdnsequences of the assessment of LFOs.
LFO Assessment in Washington State Superior Courts

Statistical analysis of Washington State Superior Court conviction data indicates that
assessment of LFOS. in Washington State is characterized by a high degree of variability, With a
few exceptions (particularly the Victim Penalty Assessment), Washington State Superior Courts .
exercise some discretion in determining whether to assess potentially applicable fees and fines.
The results of the analysis of 3,366 Washington State Superior Courts felony convictions
adjudicated in January and February 2004 indicate that the exercise of this discretion led to
significant variation in the assessment of fees and fines. Specifically, the dollar value of assessed
fees and fines varied from a low of $500 to a high of $21,110 per conviction. If restitution is
included, the maximum LFO assessed was $256,257 for a single conviction.

It is important to note that these figures do not capture the entirety of the legal debt
possessed by many Washington State residents living with a criminal conviction. The fines and
fees assessed by Washington State SuperiAor Courts and analyzed in this report are only one
source of legal debt incurred by those convicted of criminal offenses, including local jail and the

Department of Corrections. While the convictions included in the database were associated with
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defendants who typically had less than one prior felony conviction, these same defendants also
typically had four other prior non-felony convictions. In short, there are many sources of legal
debt other than the fees and fines imposed by Washington State Superior Courts, and many of
those convicted of felonies in Washington State have had other court convictions. For this
reason, the findings presented in thié report understate the magnitude of the LFOs possessed by
Washington State residents with criminal histories.

HLM (regression) analysis was used to identify the case, defendant and county-level
factors that predict variation in the assessment of LFOs. The results of this analysis indicate that
certain case, defendant and county characteristics all affect the assessment of fees and ﬁnes: In
particular, higher SRA scores, drug charges, and going to trial are associated with statistically
significantly higher fees and fines. The assessment of fees and fines also appears to be influenced
by defendant characteristics: Hispanic defendants are assessed significantly higher fees and fines
than white defendants, and male defendants are assessed significantly higher fees and fines than
female defendants. Finally, county characteristics significantly influence the assessment of fees
and fines. In particular, less populous counties, counties with higher drug arrest and violent
crime rates, and counties that spend smaller fractions of their budget on law and justice assess
significantly higher median (typical) fees and fines. Thus, extra-legal factors as well as case
characteristics influence the assessment of LFOs in Washington State.

At one level, some of the variation in LIFO assessment is a function of the number of fees
and fines that may be assessed in certain kinds of cases. For example, drug offenders may be
assessed certain fees and fines that do not apply to other kinds of offenders. Similarly,

defendants who go to trial are subject to certain fees that defendants who plead guilty by
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definition avoid (see Table Al in Appendix A). At first glance, then, it seems that the greatef
number of pofentiafly applicable fees and fines explains the correlation between drug charges
and going to trial, on the one hand, and LFQ assessments, on the other. Yet the fees and fines
that may apply in drug cases and cases that go to trial are not mandatory and are not consistently
imposed. As a result, drug cases and cases adjudicated at trial are not assessed higher fees and
fines in all counties. In King County, for example, convictions involving violent offenses are
assessed higher average fees and fines than convictions involving drug charges, and convictions
that result from a trial are not assessed significantly higher fees and fines than convictions that

result from a guilty plea.
The Impact of LFOs on the Re-Entry Process

To explore whether and how LFOs affect the individuals who possess them and their
efforts to re-enter society, fifty individuals with felony convictions from one of four Washington
State counties were surveyed and interviewed. Like felons across the United States, many of
those interviewed for this study reported living on quite limited incomes; over half of those
interviewed have incomes that fall under federal poverty guidelines. The majority were also
financially supporting minor children. Consequently, those interviéwed for this study reported
living in quite difficult financial circumstances, and oflen reported prioritizing rent, utilities, food
and childcare over making their minimum monthly LFO payments. Not surprisingly, the
evidence indicates that non-payment is fairly common, both among those interviewed for the

study and those sentenced in all Washington State Superior Courts in 2004,
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Some of those who failed to make regular LFO payments indicated that they became
ensnared in the criminal justice system as a result. Indeed, it appears that non-payment not
uncommonly leads to the issuance of a warrant, re-arrest, and re-incarceration in some
Washington State counties. Many of those interviewed expressed uncertainty and frustration with
LFO assessment and collections processes, and some articulated particular sadness and regret
regarding the loss of their civil rights.

In short, the interview findings suggest that LFOs exacerbate the many difficulties
associated with the re-entry process, A substantial body of evidence indicates that even without
LFOs, this process is difficult: both social disadvantage and the stigma of a criminal conviction
make finding stable work and housing quite difficult. Interviews with persons with both felony
convictions and legal debt indicate that LFOs added to these difficulties by reducing income and
worsening credit ratings, both of which make it more difficult to secure stable housing. LFOs
also hindered people’s efforts to improve their education and occupational situations, and created
incentives to avoid work, to return to crime, and/or to hide from the authorities. Perhaps most
*strikingly, the inability to make regular payments toward their legal debt led many of those
interviewed to have warrants issued for their arrest, and be arrested and jailed either as a penalty
for non-payment or as a rﬁeans of reducing their debt.

Notably, researchers have found that each of these consequences — reduced earnings and
employment, difficulties finding stable housing, and short-term jail stays — are associated with
recidivism. Although the data analyzed for this study do not allow us to directly examine
whether LFO assessment contributes to recidivism, the interview results clearly indicate that

LFOs have adverse consequences for those who possess them. Notably, these consequences have

(68)



THE ASSESSMENT AND CONSEQUENCES OF LEGAL FINANCIAL OBLIGATIONS IN WASHINGTON STATE

been shown by researchers to be important predictors of repeat offending. It is thus quite possible

that the assessment of LFOs contributes to recidivism.

Policy Analysis

The 1981 Washington State Sentencing Reform Act identifies the goals of legislation that
guide the assessment of LFOs as follows:

The purpose of this act is to create a system that: (1) Assists the courts in

sentencing felony offenders regarding the offenders’ LFOs; (2) holds offenders

accountable to victims, counties, cities, the state, municipalities, and society for

the assessed costs associated with their crimes; and (3) provides remedies for an

individual or other entities to recoup or at least defray a portion of the loss

associated with the costs of felonious behavior (RCW 9.94A.760).

The first of these goals is the creation of a system that assists the courts in sentencing
offenders. The data needed to empirically evaluate whether such assistance has been rendered are
not presently available. In order to empirically assess whether the legislation accomplishes this
aim, investigators would need to survey and/or interview a sample of Washington State Superior
Court judges to determine whether the legislation is considered to be of assistance,

However, to the extent that achieving uniformity in the assessment of LFOs is implicit in
this goal, the evidence suggests that consistency has not been achieved. Although the mandatory
$500 Victim Penalty Assessment appears to be assessed for all felony convictions in all counties,
there is significant variation in the imposition of other fees and fines (and in the collection

methods utilized). The extent of this variation is striking given legislative efforts to reduce

variation in confinement and supervision sentences, In addition, some of the factors that appear
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to influence LFO assessment raise important policy, ethical and legal questions. In particular, the
fact that cases involving Hispanic defendants, drug charges, and trials are assessed significantly
higher fees and fines may not be anticipated or desired by policymakers. Similarly, the fact that
defendants convicted of identical charges with identical SRA scores will be assessed very
different LFOs depending upon the county in which they are sentenced raises important policy
issues. Although this discretion is exercised at the county and/or judicial level, it has implications
for felons’ capacity to restore civil rights that are potentially exercised at the federal, stéte, and
local levels,

‘The second stated aim of the legislation that regulates the assessment of LFOs is to “hold
offenders accountable to victims, counties, cities, the state, municipalities, and society for the
costs associated with their crimes” (RCW 9.94A.760). The evidence is mixed on this point. On
the one hand, offenders are being held accountable in the sense that they are receiving an
gconomic penalty for ;the crime(s) for which they were convicted. On the other hand, the most
individuals with LFOs are delinquent in their LFO payments and, as a result of their poverty, are
likely to remain so. Variation in delinquency likely reflecis the different financial situations of
those who are assessed LFOs, as well as county-level variation in LFO assessment and collection
methods. As a result of these and possibly other factors, average annual LFO dollars collected
pet open account receivable varies significantly across counties, from a low of $28.40 in Yakima
to a high of $498.35 in San Juan County.” In short, the financial consequences associated with
conviction vary substantially, even across similar cases. There is also considerable variation in

the consequences of non-payment. It thus appears that the assessment of LFQOs holds some of

7" Washington Association of County Officials 2006, Table 7.
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those convicted of crimes far more accountable than others.

The third legislative goal is to “provide remedies for an individual or other entities to
recoup or at least defray a portion of the loss associated with the costs of felonious behavior.”
Again, the evidence is mixed on this point. Despite widespread delinquency in LFO payments,
the revenues generated by the assessment and collection of LFOs are significant. In 2006, over
$27 million in fees, fines and restitution orders were collected by Washington State counties.”
These funds are distributéd among crime victims, counties, and the state, In 2006, the bulk of
these funds (57 percent) were recouped by counties; crime victims and the state received smaller
fractions (25.9 percent and 19 percent, respectively).” Thus, at first glance, it appears that
significant funds are being recouped to offset the fiscal costs associated with crime and the
operation of the criminal justice system.

However, these collection figures do not take into account the direct and indiredt costs
associated with the collection of LFOs. Direct collection costs — such as the cost of mailing
monthly LFO statements and the employment of additional county clerks who work solely or
primarily on LFO collection ~ include $3 million in state funds. Individual counties supplement
' these state funds in order to support clerks’ collection efforts.* Some counties also have specific
courts established for the management of LFO non-payment. [n short, states and counties incur
many direct costs associated with administering and collecting LFOs. In addition to these direct:
costs, LFO collection entails indirect costs — such as court and law enforcement costs associated

with identifying and processing individuals for non-payment, the cost of adjudicating such cases,

™ Washington Association of County Officials 2006, Table 13.
 Ibid.

¥ For example King Counly has seven full time employees who work specifically on the collection of LFOs.
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the cost of jailing those who fail to make regular payments, and so forth — that are difficult to
enumerate. Although these indirect costs are difficult to quantify, they may nonetheless be
significant. Evidence that incarceration is used in some counties as a sanction for non-payment
but as an alternative means of reducing LFOs is of particular concern, and underscores the need
to acquire additional information regarding these practices.

In sum, although significant LFO funds are collected each year, these funds are shared by
many entities, including crime victims, states, and counties. In addition, there are many direct
and indirect costs associated with the collection of these funds, It is not clear whether the
revenues generated through the collection of LFOs are greater than the expenditures required to
recoup those funds. Determining whether revenues collected are greater than the costs of
collecting those revenues would require additional data collection. Specifically, assessing direct
collection costs would necessitate the acquisition of county-level budget data regarding direct
outlays (such as the cost of employing additional clerks) dedicated to LFO collection.
Calculating the indirect costs associated with LFO collection (including the allocation of law
enforcement personnel to the apprehension of persons for non-payment, the cost of adjudicating
these cases, and the costs of incarcerating those determined to be delinquent in their LFO
payments) would also be important to such an analysis, but may not be feasible.

In short, it is not clear that the state and county governments are defraying significant
criminal justice costs by assessing and collecting LFOs, as the data needed to make this
determination are not currently available. However, even if the assessment of LFOs does
generate revenues that are greater than the expenditures required to collect financial penalties, it

remains the case that LFO recoupment funds are quite small in comparison to overall criminal
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justice costs. In 2006, for example, the LFO funds collected and allocated to the counties were
equivalent to an average of 1.3 percent of Washington State county criminal justice budgets.®
The benefits of collecting this relatively small pool of funds must be weigﬁed against both the
reséurces involved in collecting those funds and the adverse consequences of LFOs for the re-
entry process.

Moreover, it is unclear that crime victims benefit from the existing system. Recall that
three years post-sentencing, zero percent of the restitution ordered had been paid in over half the
cases for which it was ordered. Less than 20 percent of the restitution orders were paid for
roughly three quarters of the cases for which restitution was ordered. Thus, although the idea of
restitution is attractive for many reasons, there is evidence that timely restitution payments are
actually received by a relatively small proportion of crime victims.

In sum, it is unclear that the goals of the legislation that regulates the assessment of LFOs
are being met. Although all offenders are assessed LFOs, there is significant variation in the
magnitude of these financial obligations, as well as in collection methods, payment rates, and the
consequences of non-payment. Thus, while all of those convicted of felonies in Washington
State do appeaf to be assessed a minimum of $500 in LFOs, and are in this sense held
accountable, the magnitude of the fees and fines assessed, and consequences of this debt, vary
significantly, Moreover, it is not clear that the revenues generated by LFO payments are greater
than the costs of collecting LFOs, or that counties, crime victims or the state receive meaningful
compensation for the monetary costs associated with criminal behavior.

As was discussed previously, the empirical analysis presented in this study also suggests

3 Washington Association of County Officials 2006.
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that the current administration of legal financial obligations in Washington State is inconsistent
with another important policy objective, namely, reducing criminal jﬁstice costs and recidivism
by promoting the successful re-entry of those completing their criminal sentence. Interviews with
persons who possess legal debt indicate that LFOs exacerbate the many difficulties associated
with the re-entry process. This in turn has many negative repercussions for the individuals with
criminal convictions and their families, including cﬁildren. It therefore appears that the
legislative effort to hold offenders financially accountable for their past criminal behavior
reduces the likelihood that those with criminal histories are able to successfully reintegrate
themselves into society. Insofar as legal debt stemming from LFOs makes it more difficult for
people to find stable housing, improve their occupational and education situation, establish a
livable income, improve their credit ratings, disentangle themselves from the criminal justice
system, expunge or discharge their conviction, and re-cstablish their voting rights, it may also
increase repeat offending.

Morcover, the data analysis identifies a number of important legal and ethical issues,
including the impact of Hispanicity, the existence of a financial drug and trial “penalty”, and the
existence of significant geographic variation in the assessment of LFOs. The assessment of LFOs
is thus influenced by many factors other than the seriousness of the offense, and the financial
penalties associated with criminal conviction vary significantly depending upon the county in
which one is sentenced. This geographic variation introduces an unwarranted degree of
arbitrariness and capriciousness into the Washington State criminal justice system. This variation
also has important consequencés for the ability of Washington State residents to restore their

voting rights.
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Several édditional concerns about processual issues have emerged in the course of this
research project:

(1) Defendants may be assessed a fee for the cost of the legal representation that is .
provided for them by the state upen a showing of indigence. In some counties, defendants may
be assessed this fee twice, once by the courts, and again by the Office of Assigned
Counsel/Public Defense,

(2) Those who exercise their right to a trial are financially penalized for doing so. It
seems unlikely that defendants are aware of this potential trial penalty and therefore cannot take
it into account when deciding whether to exercise their right to a trial.

(3) In some cases, defendants appear to be unaware/uninformed of the potential financial
consequences of a decision to plead guilty and therefore may base that decision on incomplete
information.

{(4) The process by which present and future ability to pay is determined by the courts,
and monthly payment obligations set by the courts and/or clerks, appears not to be based on clear
guidelines and, in some cases, to be standardized rather than based on an assessment of the

particular circumstances faced by defendants.
Policy Recommendations
In light of these findings and concerns, we offer the following policy recommendations.

These recommendations are guided by four main goals: minimizing the extent to which LFOs

prevent réintegration and fuel recidivism; minimizing unwarranted variation in the assessment
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and collection of LFOs; prioritizing victim restitution and community service; and streamlining

and simplifying the LFO process in order to reduce uncertainty and confusion.

(1) Place a moratorium on the assessment of all LFOs other than restitution orders

and the currently mandatory $500 Victim Penalty Assessment fee until the

concerns identified are adequately addressed. We also recommend that neither

of these LFOs be subject to interest.

Streamlining LFOs in this manner offers several advantages. First, and most importantly,
eliminating LFOs other than restitution and the VPA fee would eliminate the more discretionary
and variable fees and fines, thereby eliminating variation associated with factors such as
defendant ethnicity, adjudication method, conviction type, and county characteristics. Judges
would no longer be obligated to determine defendants” present and future ability to pay.
Although this proposal might reduce the revenues recouped, this may or may not be the case, and
it is also likely to reduce state and county level expenditures devoted to the collection of LFOS.
Moreover, insofar as persons may be more likely to make LFO payments ';x/hen those payments
are perceived as manageable and legitimate, streamlining LFOs in this manner may increase
revenues available to crime victims and crime victim advocates.” Indeed, the majority of those
we interviewed accepted the premise that they should be held accountable for their past behavior

and particularly endorsed the idea of restitution,

(2) Adopt a broader and more flexible conception of accountability that allows

% Prior research has found that people with criminal records are more likely to pay their LFQ’s when they comprise
a small share of their income. Moreover, debtors are more likely to make regular payments when they understand
how their financial penalties were determined; how the money is vsed; and when the money is used for victim
compensation (Ruback et al, 20006).
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indigent defendants fo convert monetary LFOs to community service
obligations and/or the provision of services for the persons directly harmed by

their prior criminal behavior.

A broader and more flexible conception of accountability would accomplish several
goals. First, it would allow for the recognition that the primary obligation of those who have
been convicted of a crime is to establish crime-free, productive lives, and to contribute
emotionally and financially to their families and children. Holding persons with criminal
convictions financially accountable for their past criminal béhavic;r may interfere with these
goals. Therefore, allowing those who possess LFOs but are indigent to “pay back™ through
community service work and/or service on behalf of crime victims would increase the likelihood
that accountability would be achieved in practice, and reduce the likelihood that people with
LFOs and their fan’iily members will remain trapped in poverty. It would also reduce the

likelihood that LFOs contribute to recidivism, thereby reducing the number of crime victims

(3) Adopt legislation that automatically restores the civil rights of Washington State
residents with a felony completion upon completion of their confinement
sentence.

We agree with the many criminologists who have argued that the denial of voting rights
following the completion of sentence of confinement serves no clear penological purpose and is

an impediment to reintegration and rehabilitation.” We also believe that predicating the

restoration of civil rights on the elimination of legal debt constitutes a particular burden, and

¥ See En Banc Brief Submitted on Behalf of Certain Criminologists as Amicus Curiae in Support of Appellants and
in Support of Reversal, submitted to the U.S. Court of Appeals for the Second Circuit, Available online at
http://www.naacpldf.org/content/pdf/muntaqin/Criminologists En_Banc_Amicus_Brief.pdf
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obstacle to reintegration, for the poor. We therefore recommend that policymakers adopt

legislation that restores the civil rights of those who are no longer in total confinement.

(4) Create a statewide database that would consolidate information about legal debt

from all counties and all sources, including municipal, superior, and district

courts as well as the Department of Corrections.

This “centralized cashiering” system would eliminate some of the  informational
difficulties reported by those interviewed for this study, and has the potential to reduce collection
costs. Although the monthly statements currently generated and sent by the AOC are useful, high ,
rates of residential mobility (linked to difficulties in establishing stable housing) among persons
with criminal convictions mean that some individuals do not receive such statements. A
consolidated database that could be accessed by those with LFOs and relevant others (such as
DOC personnel) would enable parties to identify all sources of legal debt for particular

individuals.

Recommendations for Future Research

Collection and analysis of the following data would make it possible to address additional
questions pertaining to the assessment and consequences of LFOs. These include:

N Detailed information regarding the assessment and accumulation of legal debt
from all sources for a sample of individuals with criminal convictions would allow for a more
comprehensive assessment of the extent of legal debt and its accumulation over the life course.

These data would include municipal and federal fines and fees, DOC fees, as well as superior
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court fees, fines, and restitution orders. In conjunction with criminal history information, such
data would also enable researchers to determine whether legal debt .is a predictor of recidivism.

(2)  Under RCW 9.94A.760, monthly payments are to reflect consideration of the
convicted person’s financial circumstances. The interview data collected for this study suggest
the procedures used to make assessments of defendant’s present and future ability to pay are
highly variable and possibly unreliable. Additional inquiry is needed to ascertain how courts
make these determinations in the absence of clear guidelines from the legislature, and whether
these processes can explain the impact of Hispanicity on the assessment of LFOs.

(3)  Additional information regarding the sanctioning of individuals for non-payment
across Washington State is needed to determine whether that sanctioning is conducted in a
manner that is consistent with state law. Additional researéﬁ to identify the costs associated with
this practice is also needed. In particular, additional information regarding the use of
incarceration as both a sanction for non-payment and a means of reducing legal debt is lacking.

(4) | County-level budget figures regarding the direct and, if possible, indirect costs
associated with the collection of LFOs would allow researchers to. determine whether the
expenditufes associated with the collection of LFOs are greater than the revenues generaied by

LFO payments.
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APPENDIX A

WASHINGTON STATE SUPERIOR COURT LEGAL FINANCIAL OBLIGATIONS

TABLE Al. ALLOWABLE WASHINGTON STATE SUPERIOR COURT FINANCIAL OBLIGATIONS

Obligation Type

Amount Specified

Applicable Cases

RCW

Victim Penalty Assessment

$500 All felony convictions 7.68.035
Restitution Up to twice the | Felony convictions involving { 9.94A.753
offender’'s gain or | injury to person or loss of

victim’s loss

property

Fess/Conto AT

Bench Warrant® $100 Bench warrant issued 10.01.160 1
Filing/Clerk’s Fee* 3200 All felony convictions 36.18.020
Court appointed attorney Not specified Defense attorney provided by | 9.94A.030
fee state
Deferred Prosecution® $150 Prosecution deferred 10.01.160
Crime Lab Analysis Fee $100 Lab work performed 43,43.690
DNA Database Fee $100 PINA entered into database 43.43.754
Jury Fee $125 6 person /$250 | Cases adjudicated at jury trial | 10.46.190
12 person
Inter-Local Drug Fund Variable? Most felony drug convictions | 69.50.401
$30 per prison/ Convictions resulting in 9.94A 760
Incarceration Costs* $100 per jail day confinement sentence; cost of
pre-irial supervision
Emergency Response Actual Costs Vehicular assault and 38.52.430
homicide
Extradition Costs Actual Costs Extradition involved 9.95.210
Extension of Judgment Fee | $200 6.17.020

Judgment extended after 10
r

~VUCSA Fine

$1,000/$2,000 Drug Convictions 69.50.430
Domestic Violence Upto $100 Domestic violence convictions | 10.99.080
Penalty
Other fines Not specified All 9.94A.550
*Indicates that the fee may be imposed absent conviction, Notes: Clark Counties” Superior Court Fee Schedule also
lists wiiness fees, although the RCWs cited do not make explicit reference to these (see

http:/fwww.clark.wa.gov/courts/clerk/fee-schedule html#2). This table lists only LFOs that may be assessed by
Washington State Superior Courts; other fees assessed by clerks, sheriffs, jails, municipal courts, disirict courts, and
the Depariment of Correction are not shown here. Under RCW 69.50.430, persons convicted of VUCSA (drug)
vielations “shall be fined one thousand dollars in addition te any .other fine or penalty imposed. Unless the court
finds the person to be indigent, this additional fine shall not be suspended or deferred by the court. On a second or
subsequent conviciion for violation of any of the laws listed in subsection {1} of this section, the person shall be
fined two thousand dollars in addition to any other fine or penalty imposed. Unless the court finds the person to be
indigent, this additional fine shall not be suspended or deferred by the court.”
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APPENDIX B

CHARACTERISTICS OF FELONS SENTENCED IN WASHINGTON STATE

Table B1 provides information regarding the demographic- characteristics of felons
sentenced in Washingfon State. According to data provided by the WSSGC, the majority of
convictions sentenced in Washington State Superior Courts in the first two months of 2004
involved white defendants (72 percent). Smaller proporiions of sentenced felons were black (13
percent), Latino/Hispanic (five percent), or of-“other” race or ethnicity (five percent). It should
be noted, however, that Hispanics may be identified by race in some counties. To correct for this,
Hispanic Surname Analysis was used to identify those with likely Hispanic lineage. As a result,
the proportion of defendants coded aé Hispanic rose to 11 percent, while the proportion qf
defendants classified as white declined to 68 percent. The majority of the defendants sentenced

during this time period were male (81 percent). The median age of defendants was 33 years.

TABLE B1. DEMOGRAPHIC CHARACTERISTICS OF SENTENCED FELONS, WASHINGTON STATE
SUPERIOR COURTS

Race/Ethnicity
Black 13%
White 68%
Latino/Hispanic _ 11%
Native American 2%
Asian/Pacific Islander 2%
"Other" 4%
Gender
Male 1%
Female 19%
Apge (median) 33 years

Source: Washington State Sentencing Guidelines Commission and Administrative
Office of the Cowts {n=3,366).
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Table B2 summarizes the legal characteristics of the cases included in our sample,
including the distribution of case types, typical (median) and average {(mean} number of prior
offenses, confinement sentence length, and SRA score. The bulk of the cases included in the
sample were non-violent (91 percent). One-third (33 percent) of the cases sentenced involved
drug charges. Defendants convicted of drug and violent charges typically had no prior felony
convictions; those convicted on other 'types of charges typically had one prior felony conviction.
Among those sentencc_d to confinement, the median sentence for violent convictions was 18
months in prison; the median sentence for those convicted of other kinds of charges was four
months. The typical SRA score (on a scale from 0- 15) was four for the violent offenses, one for

the drug convictions, and two for the other non-violent offenses.

TABLE B2. LEGAL. CHARACTERISTICS OF SENTENCED FELONS, WASHINGTON STATE SUPERIOR

COURTS
Violent Cases Drug Cases Other Cases All Cases
Distribution of Cases 9% 33% 58.2% 100%
Prior Felony Median: 0 Median: 0 Median: 1 Median: 1
Convictions Mean: 1.3 Mean: 1.5 Mean: 1.9 Mean: 1.7
Other Court Median: 2 Median: 4 Median: 3 Median: 3
Convictions Mean: 4 Mean: 6.4 Mean: 6.3 Mean: 6.1
SRA Score* Median: 4 Median: 1 Median: 2 Median: 2
Mean: 6.1 Mean: 2.3 Mean: 2.3 Mean: 2.7
Confinement Sentence Median: 18 Median: 3.7 Median: 4 Median: 4.8
Length Mean: 48.5 Mean: 9.4 Mean: 10,2 Mean: 13.3

*SRA refers to the seriousness score and is determined by the seriousness
level of the offense and the number of prior eriminal convictions.

Source: Washington State Guideline Commission and Administrative
Office of the Courts (n=3,360).

Table B3 shows the median (typical) and mean (average) dollar value of the fees and fines

assessed in the Washington State Superior Court case sample.
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TABLE B3. MEDIAN AND MEAN FEES & FINES BY COUNTY

County Number of Cases Median Fee & Fine Mean Fee & Fine
Adams 16 $1,577 $1,847
Asotin 34 $1,891 $2,248
Benton 130 $1,347 $1,702
Chelan 56 $1,110 $1,342
Clallam 42 $1,018 $1,122
Clark 258 $2,072 $2,511
Columbia 2 $1,810 $1,810
Cowlitz 158 $1,620 $1,650
Douglas 28 $1,660 $1,677
Ferry 5 $710 $710
Franklin 34 $1,276 $1,867
Garfield 6 $3,160 $5,602
Grant 76 $1,100 $1,212
Grays Harbor 67 $1,309 $1,711
Island 32 $1,127 $1,393
Jefferson 9 $1,810 - 51,837
King 515 $600 $600
Kitsap 143 $2,270 $2,375
Kiftitas 19 $1,310 $1,531
Klickitat 20 $1,457 $1,668
Lewis 118 $2,338 $2,852
Lincoln 4 $4,033 $3,719
Mason 39 $1,292 $1,484
Okanogan 39 $981 $1,246
Pacific 16 $960 $1,241
Pend Oreille 2 $710 $710
Pierce 558 $935 “$1,050
San Juan 4 $1,435 $1,836
Skagit 45 $810 $909
Skamania 7 $1.,460 $2,016
Snohomish 190 $600 $814
Spokane 173 $710 $951
Stevens 24 $860 $1,043
Thurston 191 $960 S1,111
Wahkiakum 2 $1,613 $1,613
Walla Walla 33 $1,507 $1,783
Whatcom 74 $1,110 $1,646
Whitman 5 $2,710 $3,398
Yakima 192 $1,310 $1,832
Washington State 3,366 $1,110 $1,406
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APPENDIX C

VARIABLES AND MEASURES UTILIZED

The dependent variable in the regression analysis was the tota! (logged) dollar value of
the fees and fines assessed at the time of sentencing per conviction. This information was taken
from summary accounting sheets provided by the AOC and associated with each criminal
cc;nviction included in the Washington State Sentencing Guidelines Commission database. All
cxplanatory (i.e. independent) variables were selected based on prior studies of sentencing
outcomes. For example, some studies have found that defendant characteristics such as
race/ethnicity, gender, age, and criminal history influence sentencing outcomes.™ Similarly,
previous studies have found county-level variables such as crime rates, demographic
composition, the unemployment rate, and region to be significant predictors of criminal justice
outcomes.®

Individual levél variables included in the databasc obtained from the Washiﬁgton State
Sentencing Guideline Commission. County-level crime rates for the year 2004 were obtained
through the Uniform Crime Reports.™ Demographic measures were compiled from U.S, Census
Bureau data; the population estimates and poverty rate data are from 2004, the race/ethnicity and
gender figures from 2005.% Region (East and West) was constructed using the Cascade Mountain
Range as the geographic dividing line, Information regarding whether counties had a public

defender or appointed counsel system was obtained from The Washington Defender Association

¥ See, for example Bushway and Piehl 2001; Helms and Jacobs 2002; Steffensmeir and Demuth 2000,

% Frase and Weidner 2001, 2004; Helms and Jacobs 2002; Shepherd 2002.

% http:/fwww.ofim.wa.gov/criminaljustice/cjdatabook/default.asp

%71J.8. Census Bureau, State and County Quick Facts http:/quickfacts.census.gov/qfd/states/53/53077. html.
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website.® Voting information is based on the 2000 Presidential election outcomes and was taken
from the “The Federal Elections Project.” County budget data came from the Washington State

Auditor, Local Government Financial Reporting System.”

¥ Data available online at htip://www.defensenet. org/resources/pdoffices.htm

¥ David Lublin and D. Stephen Yoss. 2001, "Federal Elections Project." American University, Washington, DC and
the University of Kentucky, Lexington, KY.

* Available online at hitp://www sao.wa.gov/applications/lgfrs/
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APPENDIX D

HIERARCHICAL LINEAR MODEL: RESULTS

TABLE D1. HL.LM REGRESSION RESULTS, DEPENDENT VARIABLE: LOGGED FINES & FEES

Reference

Coef.  Std. Error P-value (c

Case and Individuai Level

SRA ** 0.025
Age 0.842
Gender ** 0.037 0.011 0.001 females
Drug Offense®** 0.337  0.089 0.000 violent
Other Non-violent Offenses -(.007 0.029 0.800 violent
Trial *#* 0.279 0.108 0.010  QGuilty plea
Race*
Hispanic* 0.048 0.025 0.050 white
African American -0.014 0.026 0.602 white
Asian®* -0.039- 0.019 0.048 white

Other -0.013 0.039 0.744 white
ive American hit
Variables

Population '04 ***

% black, Native American or Hispanic -0.003 0.004 0.439
Median Income 0.000 0.000 0.287
% living below poverty 0.013 0.044 0.778
Public Defender System -0.188 0.144 - 0.204
% of pop. in correctional institution -0.038 0.031 0.238
Political Orientation 0.006 0.004 0.128
# of violent crimes per 1000 people** 0.112 0.039 0.009
# of property crimes per 1000 people -0.002 0.003 0.620
# of drug arrests per 1000 people ** 0.062 0.019 0.005
% of county budget deficit/surplus 0.001 0.004 0.681
% of county budget spent on L&J** -0.022 0.008 0.012
n=3,366

* gignificant at o = .10 ** significant at o = .05 *** significant at o = .001

Statistically significant coefficients in the HLM regression analysis should be interpreted
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as percent changes because the dependent variable (that is, the total dollar value of assessed fines
and fees) is logged. The results indicate that drug convictions carried fines and fees that were on
average 34 percent higher than those associated with violent convictions. Going to trial raised
fine and fee assessment by 27.9 percent. For each additional point scored on SRA, the total
amount of fines and fees assessed increased by 1.6 percent. Ethnicity is also a significant
prédictor of fine and fee assessment, Specifically, defendants of Hispanic ethnicity were assessed
4.8% higher fines and fees than non-Hispanic whites. The results also indicate that gender plays
a salient role in the amount of fines and fees assessed: male defendants were assessed 3.7 percent
higher fees and fines than females.

Several county level factors also have significant impact on LFO assessment. According
to the HLM results, a popu'lation increase of 100,000 people was correlated with a 7 percent
decrease in fines and fee assessment. That is, even after controlling for boih defendant and other
county characteristics, more populous counties imposed smaller fines and fees. The violent crime
and drug arrest rates also impacted the fines and fees assessed in a county. Specifically, an
additional violent crime or drug arrest per 1,000 residents was associated with an increase of
11.2 percent and 6.2 percent (respectively). Finally, the proportion of the budget a county
devotes to law and justice impacts the assessment of fees and fines. Specifically, for each 1
percent increase in the proportion of the budget spent on law and justice, fine and fee assessment

decreased by 2.2 percent.

(94)



THE ASSESSMENT AND CONSEQUENCES OF LEGAL FINANCIAL OBLIGATIONS IN WASHINGTON STATE

APPENDIX E

INTERVIEW SAMPLE CHARACTERISTICS

Table E1 summarizes the delﬂographic characteristics of the interview sample. Compared
with those sentenced in Washington State Superior Courts and superior courts across the country
in 2004, the interview sample included a larger share of black respondents (52 percent v‘eréus 13
percent of defendants sentenced in Washington State courts and 36 percent of those sentenced
across the country). The gender distribution was nearly identical in all three samples. The typical
age of those included in the interview sample was greater than the age of those sentenced in
Washington State Superior Courts and U.S. felony courts, presumably because the interview

sample included people whose conviction occurred both recently and in the distant past.

TABLE EI. DEMOGRAPHIC CHARACTERISTICS OF LFO INTERVIEW -SAMPLE, DEFENDA
WASHINGTON STATE SUPERIOR COURT CONVICTIONS AND U.S. FELONS

LFO Interview WA State Felons
Sample (2004) U.S. Felons (2004)

Race/Ethnicity '

Black 52% 13% 36%

White 36% 72% 59%

Other 12% : 5% | 3%
Gender

Male 82% 81% 82%

Female 18% 19% 18%
Age (median) 37 31 32

Sources: State felon statistics based on authors’ analysis Washington State Sentencing
Guidelines Commission and Administrative Office of the Courts. National data includes those
convicted of felonies in state superior courts across the United States and were taken from the
U.S. Dept. of Justice, Bureau of Justice Statistics. National Judicial Reporting Program, 2004,
Note: Whereas the Washington State court data is a sample of convictions, the national data is a
sample of individwals.
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APPENDIX F

FEDERAL POVERTY THRESHOLDS

TABLE F1. 2006 FEDERAL POVERTY THRESHOLDS BY MARITAL STATUS AND NUMBER OF

CHILDREN
Number of children Single/Divorced Married/Co-Habitating
0 $10,488 $13,500
1 $13,896 $13,896
2 $16,242 $20,444
3 $20,516 $24,054
4 $23,691 $26,938
5 $26,434 $30,172

Source: U.S. Census Bureau poverty thresholds, available online
www.census.gov/hhes/www/poverty/threshold/thresh06.html.
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Purpose

The Judicial branch relies solely on ¢itizen
participation to enable the critical cornerstone of
the justice system—the right to a trial by jury.
Prospective jurors must be selected at random
from a fair cross section of the population of the
area served by the court. However, most jurors
in Washington State are paid $10 per day,” a
rate set by lawmakers in 1959, and it is

believed this rate of pay may inhibit certain
segmenis of the community from participating in
jury duty. (A comparison of Washington’s juror
pay rate with that of other states is available in
Appendix C.) In 2000, the Washington State
Jury Commission listed increasing juror pay as
the foremost jury reform needed in the state.

The goal behind increasing juror pay is to
broaden citizen participation in the jury system.
In particular, the pay increase—from $10 to $80
per day—is aimed at citizens who normally
would not comply with a juror summons
because they face economic pressure through
lost wages, transportation costs, child care
expenses, and other costs. For citizens whose
non-compliance is related to lower levels of
clvic engagement or less experience with
participating in government, increased juror pay
may bolster interest in serving. The focus of this
juror pay research is to measure how the
likelihood of complying with a jury summons is
affected by an increase in juror pay—to see
whether the level of participation can be
increased for those who normally would not
participate.

The juror-pay research project was conducted
by the Washington State Center for Court
Research (WSCCR), within the Administrative
Office of the Courts (AOC). It is anticipated that
the project will add significantly fo the body of
data available not just in Washington State, but
also nationally, regarding juror pay and how it
affects the quantity and diversity of juror
participation.

! A few local jurisdictions pay more than the $10
minimum set in RCW 2.36.150 up to a maximum of
$25 per day.
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Project Summary

in 2000, the Washington State Jury
Commission identified increased pay as the
foremost jury reform needed in the state. In
20086, the Washingion State Legislature funded
a study to answer the following: Would
increased juror pay broaden citizen
participation (yield, race, ethnicity, education,
and income)? For 12 months beginning in
November 2006, the study piloted a pay
increase from $10 to $680 per day in courts in
Clark County, Franklin County, and the city of
Des Moines.

The effect of the juror pay increase was tracked
with three daia sources: information drawn
from the participating courts’ jury management
systems pertaining to jury yield; responses to
an in-court demographics survey administered
to citizens appearing in response to a jury duty
summons: responses to a telephone/internet
survey that probed summons recipients’
attitudes toward the courts, jury service, and
juror pay.

Little impact was seen on jury yield—yield
increased moderately in Clark County, but was
unchanged in Des Moines and actually
declined in Franklin County. Nor was
demographic representativeness of people
responding to summonses much affected by
the pay increase. The telephone/Internet
survey highlighted the information barrier to be
overcome by any jury reform: during the period
of increased pay, only 1 out of every 12
persons receiving summonses but not meeting
their obligations was aware that juror pay had
been raised to $60 per day.

Analysis of the project data supports four broad
conclusions: 1) juror compensation is one of
several factors affecting juror participation, 2}
there is no clear association of increased pay
with higher juror yield, 3} increased pay is
noticed and appreciated by those who serve,
and 4) expanded public awareness efforts may
enhance the impact of increased juror pay.
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Research Project Overview

The 2006 state Legislature appropriated
$569,000 for a juror pay research project. In
2007, the Legislature appropriated an additional
$325,000. Beginning November 20086, jurors
were paid $60 per day in three pilot
jurisdictions—(1) Clark County Supericr and
District courts; (2) Franklin County Superior and
District courts and Pasco Municipal Court; and
(3) Des Moines Municipal Gourt. This daily
amount approximates minimum wage.

Evaluative data were collected from three
sources: (1) juror-yield data drawn from the
courts’ jury management software, (2)
demographic data drawn from an in-court
survey of jurors who reported for service, and
(3) a telephone survey of bath complying and
non-complying jurors who were summoned in
the study sites [a] prior to implementation of the
pay raise, and [b] during the period of increased
pay.

Juror Yield

A primary goal of the study was to determine if
increasing pay contributes to greater overall
citizen participation on juries. The measure for
this test is juror yield, defined as the percentage
of summonses sent to valid addresses that
result in individuals reporting for duty. The
effects of pay rate were examined by
comparing juror yield for the 12-month pre-raise
period to yield during the 12 months of
increased pay. Comparison data for control
sites (Kitsap and Spokane Counties) were also
analyzed to examine possibility of coincidental,
non-study factors influencing participation
trends in the study sites.

Demographic Representativeness

Another goal of the study was fo determine if a
pay raise enhances the jury pcol's
representativeness in respect to racial, ethnic,
education, and income characteristics of the
community served by the court. Jurors who
reported for duty at the inception of the pay
raise and those who reported during the final
weeks of the $60/day study period were
surveyed at all three study sites to determine
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What we know:

Juror pay in Washington was set at $10 -
$25 per day by the 1959 State Legislature.
This is paid entiraly by counties and cities.
The state does not contribute toward juror
pay.

if juror pay in Washington State today had
the same purchasing power as $10 did in
1959, we would pay our jurors $70.14 a
day.

Research across the U.S. suggesis that
between 66 and 80 percent of citizens who
have appeared for jury service or failed to
respond to a summons believe that jury
service is an important civic duty.

Jurors who earn more are more likely io
be paid by their employer to serve whiie on
jury duty, meaning that those least able to
afford jury duty are hit the hardest when
they do serve.

Research across the U.S. also indicates
that residents of low-income neighbor-
hoods are less likely to appear for jury duty
than residents of white middle-class
neighborhoods.

A 1998 study which included King County
found that 70% of self-employed citizens
who received a summons either failed to
respond or were excused from service.

What available research does not tell
us:

The specific role juror pay plays ina
citizen's ability and decision to respond to
a summons or request to be excused from
service.

While two studies ouiside Washington
State show increased juror response rates
following an increase in jury pay, other
concurrent jury system reforms make it
impossible fo assess the impact of jury pay
increases as an independent variable.
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gender, age, race, Hispanic ethnicity, birthplace
(United States or foreign), marital status,
number of children in the home, age of
youngest child, level of education, employment
status, and income. Comparisons of the
aggregate make-up of the available jury pools
for the two periods were analyzed to determine
whether jury pools became more representative
of the community as public awareness of the
increased remuneration grew.

Citizen Attitudes, Attributes, and Jhry Service

The remaining major goal of the study was to
determine the impact of a pay increase on
cifizen attitudes toward jury duty. The Social
and Economic Sciences Research Center
(SESRC) at the Washington State University
(WSU) was engaged to conduct telephone
surveys (with an Internet option) of citizens
summoned in each of the study sites before
and after the raise io $60/day. Results were
compared for those who complied with the jury
summons and those who did not comply
(aithough their summonses were categorized
as “deliverable”z), as well as for those
summoned during the $10-per-day rate with
those summoned during the period of $60-per-
day juror pay. This analysis focused on citizen
attitudes and motivations to assess changes in
attitude attributable to the pay increase.

Selection of Pilot Sites

The goal was to select three or four courts to
pilot the juror pay raise. The project team set
out some general criteria for courts to be
considered for participation in the project.

+« The courts should be large enough to
achieve a sufficient sample size for the juror
survey, but small enough to control the
costs of implementing the project.

+ The courts should not have recently
implemented, nor have plans to implement
in the near future, other jury reforms that
could impact summons response rates, as it
is important for this study to isolate the
effects of the juror pay raise.

? They were not returned as “undeliverable”,
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¢« To minimize the data-collection burden on
the courts, the courts should have jury
management systems capable of producing:
(1) components of the juror yield calculation
necessary for analyzing summons response
rates before and after implementation of the
pay raise, and (2) sampling frames for the
telephone surveys.

s Qverall, the courts should represent a good
mix of eastern and western Washington
and—to the extent possible, bearing in mind
the above size parameiers—more urban
and more rural jurisdictions. Additionally,
both superior and limited-jurisdiction courts
should be represented.

¢ Although not critical, it would be ideal for the
courts to represent a mix of longer and
shorter terms of service.

In order to assess whether courts met these
criteria, a jury manager survey was distributed
in October 2005 via several listservs (Jurylnfo,
County Clerks, Superior Court Administrators,
District and Municipal Court Managers). The
jury manager survey data were supplemented
by information from a survey of FY 2003 jury
costs (used in support of a fiscal note).

Three sites emerged from around Washington
State, based on the balancing of these criteria:;
(1) Clark County Supericr and District Courts,
{2} Franklin County Superior and District Courts
and Pasco Municipal Court, and (3) Des Moines
Municipal Court®. A jury profile of each is
available in Appendix B.

Responsibilities of Participating Courts

The pilot courts were responsible for the
following activities over the course of the study:

+ Ensuring no other jury reforms or changed
procedures which could cloud the impact of
the pay raise were introduced during the
study period.

* Clark and Franklin Gounties draw potential jurors
from a single pool, making assignments to a specific
court after the juror appears for duty.
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+ Providing input and feedback on data-
collection instruments and project
summaries.

+ Revising summons (and, if applicable,
websites) to indicate the new rate of pay.

« Providing juror yield-statistics one time prior
to implementation (for the 12-month period
preceding the pay increase) and again at
conclusion of the study (for the period
during which jurors were paid $60 per day).

* Administering demographic surveys to all
jurors reporting for service, for the first and
final three months of the study.

» Providing lists, including names and contact
information, of responding and non-
responding jurors for the telephone survey,
ane time prior to implementation and one
time at project completion.

s Monthly billing for reimbursement of the
$50/day pay difference for all jurors
reporting for service.

Results

Juror Yield

A primary goal of the study was to determine if
increasing pay contributes to greater overall
citizen pariicipation on juries. The measure for
this test is juror yield, defined here as the
percentage of summonses sent fo valid
addresses that result in individuals reporting for
duty. The effects of pay rate on juror yield was
measured by comparing numbers from before
the pay raise with those during as well as those
after the end of the pay raise (see Figure 1).

e Franklin County juror vield was 35% prior to
the pay increase. During the pay increase
jurar yield declined to 27%, a patiern
contrary to expectations. It should be noted
that the Franklin County data included three
months of unusually low summaons
compliance during the summer of 2007. If
the data are edited {0 exclude these outlying
data poinis, juror yield during the period of
increased pay was about 32%, still below
the "before” rate. Following the study, after
juror pay returned to the original amount,
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juror yield continued to decrease to 25%.
The continued decrease in juror yield may
indicate external factors other than the pay
increase that are driving this trend. A site
visit and interview with the juror
administrator did not reveal any particular
reascn,.including a change in jury
management conditions or procedures,
which would account for the declining level
of summons response.

Piiot Site Juror Yields Comparison

Turar Yield (%)
45%

40%

= Clark
& DesMoines
.- Franklin

35% -
30%

25%

204
15% - - -
0%
5%

Pre-study Study Period Post-study

Figure 1.

+ The Des Moines jury management system
reported a pre-increase jury yield of 23%.
During the period of increased pay jury yield
was 24%, nearly unchanged from the pre-
increase period. In the period following the
end of the pay increase jury yield was 32%.
Data quality issues (a report of no
summonses issued) arcse from functionally
limited jury administration sofiware in Des
Moines Municipal Court, prompting the
January 2007 data (from the period of
increased pay) to be omitted from analysis.

o In Clark County, juror yield before the pay
increase was about 34%. During the pay
increase jury vield increased to 40%. In the
period following the end of the pay increase,
vield declined to 32%, a level comparable to
that before the study.

To examine the possibility of coincidental, non-
study factors as having generated the
participation frend seen in Clark County, juror-
yield figures from two non-study control sites
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(Kitsap and Spokane Counties) were analyzed.
Neither experienced any significant change in
juror yield when comparing the periods prior fo,
during, and after the analysis, suggesting
Clark’s increased participation rate was
attributable to the pay increase (See Figure 2),

) Pllbt vs Control Juror Yields Comparison

i Juror Yiela (%)

45% m Clark

m Kitsap
i Spokane

40%
35%
30%
25%
| 20%
sy
W%

5%

0%
Pre-study Study Period Post-study

Figure 2.

Demographic Represeniativeness

The demographic characteristics of jurors were
obtained using two methods: the felephone/
Internet survey method and guestionnaires
administered at the courthouse. The telephone/
Internet survey provided demographic data of
jurors during both the standard pay period and
the increased pay period for the Clark, Des
Moines, and Franklin sites. The courthouse
guestionnaires were administered during both
periods in Clark County and during the
increased pay period in Des Moines and
Franklin County. The demographic
characteristics of jurors for each site, pay
period, and method of data collection are
presented in Appendix D. Census data, when
available, is also presented for the population
age 18 and over for comparison.

Analyses were conducted within each method
and site to determine if the demographic
characteristics of jurors differed during the pay
periods. Results indicated no consistent
differences on any of the demographics that
were measured during the standard versus
increased pay periods. Chi-square tests
indicated no statistically significant differences
for any site using either survey method with
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respect to age, race, ethnicity, employment
status, schooling, or age of youngest child in
the home (p-values for Chi-square tests >.156).

With respect to household income of jurors,
statistically significant differences were
detected in Clark and Franklin Counties, but the
differences were in the opposite direction and
nat consistent across survey methods. In Clark
County, the courthouse questionnaires
completed by jurors indicated that the increased
pay resulted in a greater percentage of jurors
with a household income less than $75,000 per
year*. However, the telephone/Internet surveys
in Clark indicated no difference. In Franklin
County, the telephone/lnternet surveys
suggested that the increased pay resulted in a
greater percentage of jurors with household
incomes greaterthan $75,000 5,

In sum, the increased jurcr pay had no clear
impact on any of the demographic character-
istics of those who responded to the jury
summons. By and large, the demographics of
those who responded were similar to those of
their respective city or county population during
both pay periods with a few exceptions (see
Appendix D). Individuals who responded,
regardless of compensation, were more likely to
be older, have higher annual household
incomes, and have a college or advanced
degree. In Franklin County, significantly fewer
jurors were Hispanic or Latino in comparison to
the county population.

Citizen Attitudes, Attributes, and Jury Service

The Social & Economic Sciences Research
Center {SESRC) at Washingion State
University (W3U) was engaged to conduct a
felephone/Internet survey of citizens summoned
in each of the pilot sites before and after the
raise to $60/day. The survey instrument was
designed to determine the attitudes of potential
jurors with respect to coming to court when
called for jury duty. Two samples were drawn
from each study site in both pre- and post-raise
periods: {1) those who complied, and (2) those
who, although their summonses were

* % significant at p<.05
5 X2 significant at p<.05
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deliverable, did not comply. A prior-notification
letter was mailed to all survey recipients
introducing the study and offering an Internet
alternative.

The survey instrument was identical across all
groups and timeframes. The telephone/Internet
guestionnaire was also translated to facilitate
completing inferviews with respondents for
whom Spanish is their primary language. The
project design and questionnaire were
approved by the Institutional Review Board at
Washington State University for compliance
with federal regulations for human-subject
research. Interviews were monitored by the
SESRC for quality assurance and to minimize
interviewer effects.

Of respondents contacted for all jurisdictions in
phase 1 (the pre-study period of standard $10-
per-day remuneration), 1,063 completed a
guestionnaire, resulting in an overall response
rate of 29%. Across all jurisdictions in Phase 2
(the study period of $60-per-day remuneration),
913 completed a questionnaire, resulting in an
overall response rate of 29%. The number of
respondents by site:

Clark County 391
Franklin County 706
City of Des Moines 380

Of the persons contacted, about 46% had
completed the requirements of jury service—
they had responded to the summons, and, if
called, had appeared in court. The other 54%
were persons whose summonses were
deliverable, but who did not comply with the
summaons by completing the jurer information
form or by calling in or by reporting for jury duty.

It is important to note that the survey sample is
not a random sample, but intended 1o provide a
sufficient number of respondents who either
complied or did not comply so that the attitudes
and characteristics of the two groups can be
compared. The impact of juror pay to summons
compliance is addressed with the yield data
from the sites’ automated jury administration
systems.
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Readers should also note that the telephone/
Internet survey sample was confined to three
separate and distinct jurisdictions. Survey
results are not intended to represent the
attitudes and characteristics of all summoned
individuals across the State, Nevertheless,
results from each site tend 1o resemble results
from the other two. Therefore, for ease of
presentation, survey results are presented for
the aggregate of all three sites rather than for
each site separately, Although this obscures
differences across sites, it supports
identification of larger patterns.

Survey Results

The key comparisons to be made with the
telephonefinternet survey are, first, between
those who completed jury obligations
("completers™) and those who did not ("nen-
completers”), and, second, between those who
were sent summonses before the pay increase
and those sent summonses during the period of
pay increase. The two sefs of groups are -
compared with regard to attitudes toward
courts, attitudes toward jury service, and
attitudes toward juror pay.

Altitudes toward Coutts

The survey asked for responses fo statements
pertaining directly to respondents’ attitudes
toward the courts. In general, completers were
more positive in their views of courts than were
nhon-completers. Significant differences were
seen with regard to courts protecting
constitutional rights of everyone, a statement
agreed to strongly by 48% of completers and
37% of non-completers, and with regard to
couris treating people with dignity and respect,
a statement with which 62% of completers and
42% of non-completers agreed strongly. For no
indicator or site were attitudes toward the courts
significantly related to the study period—
whether respandents were summoned before
or during the period of increased pay.

Juror Research Project Report 9




Table 1: Perceptions of Courts

Percentage of respondents who “strongly agree”

Table 2: Perceptions of Jury Service

Completers | Non-
completers

Local courts are unbiased | 36% 24%
in their case decisions

Local courts have judges 49 34
who are honest and fair in

their case decisions

Local courts are proteciing | 49* a7
the constitutional rights of
‘everyone

The couris treat people 62* 42
with dignity and respect

The average citizen 18 26

cannot understand what
takes place in the courts

*X? significant at p<.05, corrected for survey design effecls

Attitudes toward Jury Service
Several survey questions pertain to the
attributes of jury service in terms of penallies,
burdens and rewards. A small but significant
difference emerged in perception of penaities:
86% of completers, compared to 81% of non-
completers, said there was a penalty for failure
to report for jury duty. However, there was no
significant difference between the groups with
regard to whether the penalty is strictly
enforced or severe. With regard to burdens of
jury service, completers {at 34%) were
significantly less likely than non-completers (at
44%) to state that trials are too long. The
largest percentage differences were seen with
getting jury duty infermation, described as easy
by 74% of completers and 52% of non-
completers, and with reporting to the
courthouse for jury duty, “easy” for 75% of
completers and 61% of non-completers.
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Percentage of respondents saying

Completers | Non-

completers

...jury service would be 56% 47%
very interesting
... trials are too long 34> 44
... jury duty information T74* 59
easy to get
... courts give people an 91* 83
opportunity to reschedule
if there is a conflict on the
day they were called to
appear ’
... the court excuses some | 96 93
people from jury duty if
there is a reason why they
cannot serve
... there is a penalty for 86~ 81
failure to report for jury
duty
... itis easy for you to 75 61
report to the courthouse
for jury duty
*¥Z significant at p<.05, corrected far survey design effects

Of the 1,812 people responding to the question
of whether it is easy or difficult to report to the
courthouse for jury duty, 1,288 replied that it
was “easy”. The remaining 624 respondents
received follow-up questions about what makes
jury duty burdensome or difficult. The follow-up
guestions ask about a series of impediments,
from parking problems to disability/health
reasons. For one reason alone—difficulty in
getting time off work—was there a significant
difference between completers and non-
completers. Readers should note that getting
time away from work was the reason most likely
to be cited by both completers and non-
completers.
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Table 3: Difficulties in Jury Service

Percentage of respondents who cite particular reasons

making jury duty difficult

Completers | Non-

completers

Lack of access to a 9% 18%
vehicle
Lack of public 10 17
transportation
Not sure where {0 go 14 21
Long distance to travel 25 35
Difficulty getting child care | 26 33
Parking preblems 28 30
Disability/health issues 28 33
Difficulty getting time off of | 49¢ 66
work

=2 significant at p<.05, commected for survey design effects

The group of all respondents was asked about
other barriers to jury service. The percentages
in the table below support two observations:
first, there are generally modest differences
between completers and non-completers with
regard to whether they can take time away from
daily activities, afford to lose pay from work,
and have problems in paying for care for
children or cther relatives; second, about one-
half of both completers and non-completers cite
“too much waiting around” as a barrier to jury

service.,

Table 4: Further Difficulties in Jury Service

There were no significant demographic
differences between completers and non-
completers with regard to gender, household
income, race, education, being employed full
time, or being retired. Small hut significant
differences emerged with marital status (78% of
completers and 69% of non-completers were
married at the time of the interview) and
unemployment status (4% of completers, 8% of
non-completers were unemployed). Larger
differences in the language spoken at home
and in self-identified Hispanic ethnicity
appeared in the Franklin County sample, with
non-completers significantly more likely than
completers to speak a language other than
English at home and to self-identify as
Hispanic. About one-half (51%) of Franklin
County Hispanic respondents requested the
Spanish language version of the survey.

Table 5: Demographic Comparisons

Percentage of respondents citing as “very much” or
somewhat” a reason to noi serve

Completers | Non-
completers
Female gender 55% 54%
Household income less 56 64
than $75,000
Currently married 78* 69
Race is white 92 82
Speak a language other 7 16
than English at home
Franklin County: 8* 41
language other than
English at home
Hispanic 4 12
Franklin County: g 39
Hispanic
Education: some college 74 68
or college degree, incl.
graduate
Employment: employed 54 53
full time
Employment. unemployed | 4 9
Employment: retired 25 19
2 significant at p=<.05, correcied for survey design effects

Completers | Non-
completers

... problems paying for 10% 18%
care for children or other
relatives
...don't like to judge other | 27 34
people
... could not afford to lose | 31 39
pay from your work
...too much time away 43* 51
from daily activities
... too much waiting 53 51

around

*X? significant at p<.05, corrected for survey design effects
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Juror Pay

An increase in juror pay would likely only impact
juror response if it resulted in increased income.
Far some jurors an increase in pay is irrelevant
because it will not affect income—a situation
arising when the prospective juror is employed
and the employer continues to pay wages or
salary during the period of jury service. This set
of circumstances applied o 29% of all
respondents.

Employed respondents (64% full or part-time)
were also asked if their employer would pay all,
part, or none of wages or salary for time spent
on jury duty. Differences between completers
and non-completers were statistically significant
for each site. The largest difference was seen in
Franklin County, where employed completers
were twice as likely, at 84%, to receive full pay
while serving on jury duty than were non-
completers, at 32%.

Table 6: Employer Policies toward Gompensation for
Jury Duty Time: Employed Respondents

Completers | Non-

Franklin County? The answer is “yes.”
Hispanics in Franklin who said their employers
would reimburse fully lost wages/salary were
significantly more likely (at 65%) than other
Hispanics in Franklin (at 14%) to comply with
summons requirements.

The impact of an increase in juror pay will also
he limited to the extent that prospective jurors
are not aware of the increase. During the
“before increase” period, 31% of completers
and 59% of non-completers said they did not
know how much jurors were paid; similarly,
during the period of increased pay, 33% of
completers and 52% of non-completers did not
know how much jurors were paid. As could be
expected, completers were more likely to
correctly state the amount of juror pay—during
both study periods, completers were about
twice as likely as non-completers to state the
correct amount. Readers must note that during
the period of increased pay, only 18% of
completers and 8% of non-completers could
correctly state juror pay at $60 per day.

Table 7: Responses to Juror Pay Afnount Question

completers
Employer reimburses all 59% 42%
wages or salary
Clark County: 53* 44

Employer reimburses
all wages or salary

Franklin County: B64* 32
Employer reimburses
all wages or salary

City of Des Moines: B64* 50
Employer reimburses
all wages or salary

Completers | Non-
completers

Before increase

"Don't know” 31% 59%

Correct response, $10 | 42 23
During increase

“Don’t know” 33 52

Correct response, $60 | 18 8

*x? significant at p<.05, corrected for survey design effects

Given the relationship between Hispanic
ethnicity and the probahility of summons
compliance seen in Franklin County, a logical
guestion is whether underrepresentation of
Hispanics on jury panels could be addressed by
reducing the impact of wages/salary lost as a
result of time spent on jury duty. Therefore, the
analysis addressed the question: Does the
relationship between employer reimbursement
of wages and compliance with jury summonses
seen in Franklin County hold for Hispanics in
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Despite respondents’ general inability to
correctly state the amount of juror pay, it may
be inferred that some respondents were aware
of an increase even if they did not know the
exact amount, and that awareness was greater
among completers than non-completers. For
both completers and non-completers, there was
an increase, from the “before pay increase” to
the “during pay increase” period, in the dollar
amount assigned to jury pay.
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Table 8: Average Amounts for Responses to
Juror Pay Amount Question

Completers | Non-
completers
Before increase $19 $14
During increase $42 $22

Only respondents who offered to state an
amount of juror pay were asked the follow-up
question of whether the stated amount was "too
little”, “about right”, or “too much”. In Clark
County and the City of Des Moines, survey
respondents who were completers were more
likely to say that pay was “about right” (59% in
Clark County, 54% in Des Moines) during the
period of increased pay in comparison to those
during the period of standard pay (28% in Clark
County, 31% in Des Moines). In contrast, in
Franklin County, 38% of completer respondents
during the period of increased pay said pay was
“about righf’, nearly unchanged from the 35%
who described pay as “about right” during the
pre-increase study period.

Three other factors showed robust, statistically
significant relationships with perception of pay
adequacy: 1) support for positive statements
about the courts, 2) inability to lose pay from
work, and 3) the opinion that jury duty involves
too much waiting around. In a multivariate
estimation of whether respondents would
describe juror pay as “about right,” those who
disagreed with the statement that courts “treat
people with dignity and respect,” who said that
they would not want to serve on a jury because
they “could not afford to lose pay,” and who
agreed with the statement “There’s too much
waiting around” were more likely to describe
juror pay as “too little” rather than “about right”.

The pattern of responses to the
telephonefInternet survey is consistent with
findings reported by Cutler & Hughes (2001}.
Their description of results from a North
Carolina Administrative Office of the Courts
juror survey mentioned notably lower levels of
satisfaction with “economic and convenience”
factors than with other aspects of jury duty.
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Given that lost pay is important to at least some
summons recipients, it is likely that the impact
of juror pay on yield could be enhanced with
wider publicity given to a change in pay.
Although the juror pay amount appeared in bold
red text on the jury summonses for the period of
increased pay, font and color were not enough
to bring the pay change fo the attention of
summons recipients. Future attempts to change
the behavior of summons recipients should be
informed by the results of this study, and by the
findings of research into the effectiveness of
public education programs to change health-
related behaviors. For example, a 2006 review,
conducted by Ehiri and associates, of public
health research showed that attempts to
motivate drivers to use booster seats were
more likely to succeed if distribution of free
booster seats was combined with public
education about the effect of booster seats on
reduction of injury for child passengers—an
approach of incentives plus public education is
more likely to be effective than incentives alone.

What we learned

Juror compensation is one of several
factors affecting juror participation.

There is no clear association of increased
pay with higher juror yield.

There is no evidence that increased pay
increases juror representativeness.

Increased pay is noticed and appreciated
by those who serve.

Expanded public awareness efforts may
enhance the impact of increased juror pay.

For further information, contact: Dr. Carl McCurley
at (360) 705-5312 or
Carl.McCurley@courts.wa.gov
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Appendix A
Definitions

Inclusiveness

Percentage of the entire population in
the jurisdiction that is included in the
jury source lists.

Jury

A body of persons temporarily selected
from the qualified inhabitants of a
particular district.

Jury Source List

List of all registered voters for any
county, merged with a list of licensed
drivers and identicard holders who
reside in the county.

Jury Service

Period of time a juror is required to be
present at the court facility. This period
of time may not extend beyond the end
of the jury term, and may not exceed
two weeks, except to complete a frial to
which the juror was assigned during the
two-week period.

Jury Term :

Period of time of one or more days, not
exceeding one month, during which
summoned jurors must be available to
report for juror service.

Master Jury Source List

List of prospective jurors from which
jurors summoned fo serve will be
randomly selected. The master jury list
shall be either randomly selected from
the jury source list or may be an exact
duplicate of the jury source [ist.
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One Day/One Trial

Juror service in which prospective
jurors are required to serve either one
day or until the completion of one trial.

Panel
Group chosen from the pool for jury
selection.

Pool

Group of prospective jurors reporting
for jury duty in a given term and
awaiting assignhment to a panel for jury
selection.

Pooling
Sharing of prospective jurors among
several judges or courts.

Prospective Juror

An individual who has been qualified
and summoned for jury duty but has
not yet been sworn as a juror for a trial.

Random Selection

Requirement that persons selected for

jury service be selected at random from
a fair cross section of the population of
the area served by the court.

Represenfativeness

Degree to which cognizable groups in
the population are reflected in the juror
source lists.

Summons

Legal notice delivered to people stating
that they are required to report to the
courthouse for jury duty.
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Yield

The number of qualified jurors that are
available at the courthouse to be sent
o the courtroom.

According to the National Center for
State Courts a reasonable yield goal is
40% of the total number of people
summoned. It is understood
anecdotally that many jurisdictions in
Washington State experience a juror
yield that is less than 40%.

Between the summons being sent fo a
-potential juror and that person showing
up at the courthouse, there are several
things that can happen:

Undeliverable summons
Returned by the post office.

Non-response

The recipient ignores the summons
{or did not receive it in the first
place).

Ungualified

The recipient is less than eighteen,
is not a citizen of the United States,
is not a resident of the county in
which he/she has been summoned
to serve, is not able to communicate
in English, or is a convicted felon
without his/her civil rights restored.
(RCW 2.36.070).

Excused
Excused by the court for a variety of
reasons at the court’s discretion.

Number told not to report

Persons assumed fo be available
but instructed not to report {often
through a telephcne call-in system)
because the court has a sufficient
number of potential jurors.

No show
Those not reporting as instructed.

Deferred
Those who have their service
postponed to another date.
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Subtracting the number of people who
do not report from the number of
summons criginally sent, and adding the
number of people deferred from a
previous term (when they were unable
to serve) produces the yield. Non-
response numbers usually average
about 20% nationally, and available
statistics show that Washington is
probably close to that number.

Note:

Because of the constraints imposed by
the pilot courts’ jury management
software, for the purpose of this study
yield is defined as:

The number responding o summonses as
qualified, available and ready to be seated

divided by
The number receiving summenses and
presumed qualified to serve.

That is, the number of undeliverable
summanses has been eliminated from
both sides of the equation.
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Appendix B

Pilot Court Jury Information (as of 2006 when selected for the study)

All courts for which
summoning is done

Des Moines Clark County Franklin County
Municipal Court Superior Court Superior Court
Franklin County
Superior Court;
Clark County Superior | Franklin County

Des Moines Municipal
Court

Court and Clark
County District Court

District Court; and
Pasco Municipal
Court

Annual summonses mailed | 2,400 18,000 7,800
Jury management system Jury Master Jury Master Jury Master
Jur_y term (the maxir_num
st be avatiable o report for | 2 923 2 weeks* 1 monh
service)
Length of Juw service (the
Q;anfm:gg ?Jlr?)? ii requlired to 2 days 1 trial 1 day/1 trial
be present at the court facility)
Jury trials 2006 -
Criminal 16 71 19
Civil 0 30 1
Jury trials 2007
Criminal 18 78 26
Civil 4] 40 3

Estimated average trial
length

1 day criminal
N/A civil

3 days criminal
4-5 days civil

3 days criminal
3 days civil
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* In 2008 {following conclusion of the study} Clark Superior Court reduced the jury term to 1 week.
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Appendix C
Juror Pay by State

Currently, 17 states pay lower daily juror fees than those of Washington; however, the state’s rank
drops as the number of days served increases.® For a five-day trial, only five states pay less than
Washington, and for a ten-day trial, only three do.

5500 Juror Pay for 10 Days of Service by State

5450
5400 -
: S350
$300

$250 - Average =5220

S200 -

$150 - Washington

100 l
H
50 .

% 11 of those states do not pay for the first day of service.
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Appendix D

Demographics
Clark Des Moines Franklin
$10 $60 2008 %10 860 2000 $10 $60 20086
T ¢ T © Census T C T C GCensus T C T € Census
N 1204 660 151 1184 46 - 91 117 252 - 157 688
Gender:
Female 51 52 50 53 51 70 - 50 50 53 59 - 54 54 48
Male 49 48 50 47 49 30 -- 50 60 47 41 - 46 46 52
Age:
18-24 2 5 3 7 13 0 - 1 g 11 2 - 1 7 17
25-34 i1 14 13 12 18 2 -- 4 11 19 13 -- i5 18 20
35-44 17 23 19 23 21 11 - 10 14 22 16 - 19 18 18
45-54 29 29 29 27 21 17 - 19 17 18 20 - 27 24 18
55-64 28 21 21 22 15 30 - 29 24 11 30 - 19 22 13
85+ 13 9 15 10 13 39 - 37 25 19 19 -~ 19 11 13
Race:
AsianfPacific Islander 0 4 2 3 4 0 -- 3 5 8 1 -- 0 2 2
Black/African-American 1 1 1 1 2 0 - 1 2 7 1 -- 3 2 2
Mative Am/Eskimo/Alsut 2 1 1 1 1 0 -- 3 2 1 0 -- ] 1 1
White 95 93 95 94 91 88 - 92 a0 74 91 - 88 95 94
Other 3 2 1 1 2 2 - 0 2 5 7 - 9 0 1
Hispanic or Latino 2 3 1 2 4 2 - 2 3 7 7 - 8 15 47
Employment Status:
Full-time 55 66 58 63 - 44 -- 51 54 - 55 - 54 66 -
Part-lime 14 9 7 12 - 4 -- 4 7 - 11 - 8 9 -
Unemployed 5 7 3 7 - 2 - 1 7 - 3 - 6 5 -
Not looking for work 2 3 2 2 - 2 - 1 2 - 2 - 1 2 -
Sludeni 1 1 1 1 - Q - 0 2 - Q - i 1 -
Retired 9 13 22 13 - 40 - 41 27 - 22 - 27 13 .
Other 5 2 7 2 - 7 - 2 2 - 7 - 3 2 -
Household Income:
< §25,000 [ i1 9 13 21 5 - 10 20 20 9 - 3 11 33
$25,000 - 49,090 19 22 20 24 31 45 - 20 27 32 24 -- 19 29 31
$50,000 - 574,999 27 23 28 27 24 18 - 25 28 24 29 - 28 31 18
$75,000 - $99,999 25 22 18 16 12 21 -- 21 14 13 22 - 26 15 9
$100,000+ 23 23 26 21 12 11 - 24 11 12 15 - 24 14 2]
Highest Level of Schooling:
No HS diploma or GED 1 3 1 4 12 5 - 10 5] 13 2 - 8 <] 36
HS Grad/GED 20 18 25 17 27 45 - 20 23 26 23 - 16 24 24
Some College/AA 37 46 37 47 349 18 - 25 42 39 39 - 42 48 26
BA 23 21 21 23 15 21 - 21 21 16 21 - 19 15 9
Advanced Degree 15 13 13 10 8 (A - 24 9 7 11 - 14 8 5
Age of Youngest Child in Home:
0-5 7 14 9 13 - 2 - 9 17 - 14 - 15 18 -
6-12 12 14 13 15 - 4 - 8 7 - 15 - 12 16 -
13-17 15 12 11 12 - 7 - 2 7 - 5 - 8 7 -
Mo children in home 65 59 B8 59 - a7 -- 81 69 - 65 - 66 59 -

Notes: T = Telephone/internet survey method, C = Courthouse guestionnaire methed.
Census percentages are for the population age 18 and over.
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